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The Applicant seeks a Certificate of Citizenship to reflect that she derived U.S. citizenship from her father 
under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The Director of the Omaha, Nebraska Field Office denied the application, concluding that the 
Applicant provided insufficient evidence to demonstrate she resided in the United States in the 
physical custody of her U.S. citizen father during the time period required under section 320 of the 
Act. 

The matter is now before us on appeal. In her appeal, the Applicant submits additional evidence and 
claims she has sufficiently demonstrated that she meets requirements to derive U.S. citizenship 
through her father. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant who was born in Kenya onl , 11997, to foreign national 
parents. She was admitted to the United States as a lawful permanent resident in April 2004, and her 
father became a U.S. citizen through naturalization in August 2012. 1 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Section 
320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 Stat. 1631, 
in effect when the Applicant's father became a U.S. citizen, when the Applicant became a lawful 
permanent resident, and when the Applicant turned 18, applies to her derivative citizenship claim. 

Section 320 of the Act provides, in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled : 

1 There is no evidence that the Applicant's biological mother was a U.S. citizen, and she claims that her mother is deceased. 



(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the burden 
of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "probably true," based on the specific 
facts of her case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) (citing Matter of 
E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant meets some of the requirements for derivative citizenship under section 320(a) of the 
Act. Naturalization certificate evidence shows that her father became a U.S. citizen in August 2012, 
when the Applicant was 15 years old. She therefore satisfies section 320(a)(l) of the Act U.S. citizen 
parent conditions. The Applicant was also admitted into the United States as a lawful permanent 
resident in April 2004, when she was six years old. She thus meets the lawful permanent resident 
condition in the last clause of section 320(a)(3) of the Act. The issue on appeal is whether the 
Applicant has demonstrated by a preponderance of the evidence, that she resided in the United States 
in her father's physical custody when he became a U.S. citizen in August 2012, or thereafter and prior 
to her 18th birthday (i020l5), as required under sections 320(a)(2) and the first clause in section 
320(a)(3) of the Act. 2 

The Applicant claims that she has satisfied these requirements. In support, she submits a brief: an 
affidavit from her father, and correspondence from her father's apartment manager. We find, upon 
review of all of the documentation in the record, that the Applicant has not established her claims. 

The Applicant's father indicates in his affidavit that due to marital problems, he and the Applicant's 
stepmother separated, he subsequently lived on his own in an apartment, and the Applicant remained 

2 Because the record does not contain evidence of her biological parents' marriage, or of her biological mother's death, 
additional issues are whether the Applicant sufficiently demonstrated that she qualifies as a "child" for derivative 
citizenship purposes (see section 101 ( c) of the Act, 8 U.S.C. § 1101 ( c)); and whether she established that she resided in 
the United States in her father's legal custody during the required time period, as required under section 320(a)(3) of the 
Act. However, because as discussed, the Applicant has not established that she resided in the United States in her father's 
physical custody, we need not reach these issues and therefore reserve them. Our reservation is not a stipulation that the 
Applicant has overcome those other grounds for denial, and should not be constmed as such. Rather, there is no 
constmctive purpose to addressing the additional issues here, because they cannot change the outcome of the appeal. 

2 



living with her stepmother. He claims that the Applicant spent time living with him during school 
breaks, though, and he indicates on this basis, that she met section 320 of the Act physical custody 
requirements. The father's apartment manager also states in correspondence that the Applicant spent 
time with her father during many school breaks. 

Neither provides the exact dates that the Applicant was with her father. Moreover, while undefined 
in the statute and regulations, case law defines the term "physical custody" in derivative citizenship 
proceedings as "actual uncontested custody," interpreted to mean actual residence with the parent. 
Matter of M-, 3 I&N Dec. 850,856 (BIA 1950); Bagot v. Ashcroft, 398 F. 3d 252,267 (3d Cir. 2005). 
Section 10l(a)(33) of the Act defines the term "residence" to mean, "[t]he place of general abode; the 
place of general abode of a person means his principal, actual dwelling place in fact, without regard 
to intent." In order to satisfy section 320(a)(3) of the Act physical custody conditions, the Applicant 
must therefore show that her principal, actual dwelling place in August 2012, or thereafter and prior 
to her 18th birthday in May 2015, was in the United States with her father. 

In this case, school documents contained in the record reflect that as far back as 2004, the Applicant 
lived only with her stepmother. This was pointed out by the Director in a letter to the Applicant 
requesting evidence of her residence with her father. The Applicant, however, has submitted no 
independent evidence of shared residence with her father in the United States during the required time 
period. 

Because the Applicant has provided insufficient evidence to establish that her principal, actual 
dwelling place was in the United States with her father when he became a U.S. citizen in August 2012, 
or thereafter and prior to her 18th birthday inO2015, she has not established that she meets the 
physical custody requirements set forth in section 320(a)(3) of the Act. Accordingly she cannot derive 
citizenship through her father under section 320 of the Act. 3 

ORDER: T\he appeal is dismissed. 

3 The Applicant also contends that she meets requirements to derive citizenship through her father under section 320 of 
the Act, because U.S. Citizenship and Immigration Services denied her petition for naturalization based on a finding that 
she was already a U.S. citizen. However, where (as here) an applicant fails to establish statutory eligibility for derivative 
citizenship, a Certificate of Citizenship cannot be issued. See Fedorenko v. US., 449 U.S. 490, 506 (1981) (finding in the 
context of denaturalization, that strict compliance with statutory prerequisites is required to acquire citizenship.) We note 
that our decision is without prejudice to the Applicant requesting, anew, U.S. citizenship through naturalization. 
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