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The Applicant seeks a Certificate of Citizenship to reflect that she acquired U.S. citizenship at birth from 
her mother under section 309(c) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1409(c). 

The Director of the Sacramento, California Field Office denied the application, concluding that the 
Applicant did not show her mother was physically present in the United States for one continuous year 
prior to her birth, as required under that section. 

On appeal, the Applicant asserts that the evidence she submitted establishes that her mother lived in 
the United States all her life, except for two brief periods when she traveled to Canada to give birth to 
the Applicant and her sibling. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the burden 
of establishing her claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Upon de nova review, we will dismiss the appeal 
because the Applicant has not demonstrated that she acquired U.S. citizenship under section 309(c) of 
the Act or other applicable provisions of the Act. 

The Applicant was born in Canada in in D 1971 to a U.S. citizen mother and a foreign national 
father. The applicable law for transmitting citizenship at birth to a child born abroad when one parent 
is a U.S. citizen is the statute that was in effect at the time of the child's birth. See Chau v. Immigration 
and Naturalization Service, 247 F.3d 1026, 1029 n.3 (9th Cir. 2001) (internal quotation marks and 
citation omitted). 

A. Acquisition of U.S. Citizenship under Section 309(c) of the Act 

At that time of the Applicant's birth, section 309(c) of the Act provided, in relevant part, that a child 
born abroad to a U.S. citizen mother "out of wedlock shall be held to have acquired at birth the 
nationality status of his mother ... if the mother had previously been physically present in the United 
States ... for a continuous period of one year." (Emphasis added) 

The Applicant has not shown that section 309(c) of the Act applies to her U.S. citizenship claim. 
Although she represented on the Form N-600 that her mother was "single, never married," the record 



includes the parents' marriage certificate, which shows that they wed in Nevada in I _ I 1970. In 
addition, the Applicant's Canadian birth certificate reflects her mother's civil status as "married." The 
Applicant asserts that the marriage was void because her mother was a minor at the time and her 
father's prior marriage was not terminated. However, she provides no evidence that her father was 
still married to his previous spouse at the time, 1 or that her parents' marriage was otherwise invalid 
under Nevada law. The validity of a marriage is generally governed by the law of the place where it 
was contracted. Matter of P, 4 I&N Dec. 610,614 (BIA 1952). At the time the Applicant's parents 
were married, Nevada allowed a person under the age of 16 years to marry with consent of a parent or 
guardian and upon court's authorization. Nev. Stat. Ann. § 122.025 (1993) (in effect since 1957). If 
such consent was not obtained, the marriage would be "void from the time its nullity [was] declared 
by court of competent jurisdiction," or "annulled upon application by or on behalf of the person who 
failed to obtain such consent .... " Nev. Stat. Ann. § 125.320 (1993). 

However, a voidable marriage is considered valid for immigration purposes if no action is taken to 
void the marriage. Matter of Agoudemos, IO I&N Dec. 444 (BIA 1964); Matter ofG, 9 I&N Dec. 89 
(BIA 1960). The Applicant does not provide evidence that her parents' marriage was declared void 
by a state court, or that it was annulled upon application before she was born. Rather, the documents 
in the record including the marriage and birth certificates indicate that she was born to married parents. 
As such, she does not meet the threshold requirement under section 309( c) of the Act of being born 
out of wedlock. Because the Applicant is not eligible to acquire U.S. citizenship from her mother 
under section 309( c) of the Act on that basis alone, we need not address at this time whether her mother 
satisfied the U.S. physical presence condition of that section.2 

B. Acquisition of U.S. Citizenship under Former Section 301(a)(7) of the Act 

The record also does not show that the Applicant could acquire U.S. citizenship from her mother under 
former section 30l(a)(7) of the Act, 8 U.S.C. § 1401(a)(7), which was in effect in 1971 and governed 
citizenship of children born abroad to married parents, one of whom was a foreign national and the 
other a U.S. citizen. That section provided, in relevant part, that such a child would acquire U.S. 
citizenship at birth if the U.S. citizen parent "was physically present in the United States or its outlying 
possessions for a period or periods totaling not less than [ 10] years, at least five of which were after 
attaining the age of [ 14] years" prior to the child's birth. 

The Applicant's U.S. citizen mother was not able to satisfy the above physical presence requirement, 
as the record shows she was born in I I 1954, and was only 16 years old at the time of the 
Applicant's birth inD 1971. The timing of the Applicant's birth, which occurred a little over 2 
years after her mother's 14th birthday in 1968, made it impossible for the mother to meet the condition 
of having at least 5 years of U.S. physical presence after attaining 14 years of age and prior to 1971. 3 

1 The record includes the maniage ce1iificate of the father's previous spouse, which shows that she was manied inl,__ _ __, 
1971. This indicates that the father and his previous spouse were divorced before that date. 
2 We therefore reserve the issue. Our reservation is not a stipulation that the Applicant has overcome the denial ground 
identified by the Director, and should not be interpreted as such. Rather, addressing her mother's physical presence at this 
time would serve no constructive purpose, because it would not change the outcome of the appeal. 
3 In other words, to meet this condition the mother would have to have been at least 19 years old when the Applicant was 
born, which she was not. 
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The mother was therefore unable to transmit her U.S. citizenship to the Applicant at birth under former 
section 30l(a)(7) of the Act. 

In conclusion, the Applicant has not demonstrated that she acquired U.S. citizenship from her mother 
under section 309(c) of the Act, because she has not shown she was born out of wedlock, as required 
under that section. Nor has she shown that her mother satisfied the U.S. physical presence 
requirements to confer U.S. citizenship to her at birth under former section 30l(a)(7) of the Act. 
Consequently, the Applicant has not established that she acquired U.S. citizenship at birth. She is 
therefore ineligible for a Certificate of Citizenship, and her application remains denied. 

ORDER: The appeal is dismissed. 
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