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The Applicant's U.S. citizen father seeks a Certificate of Citizenship on behalf of the Applicant, to 
reflect that she derived citizenship through him under section 322 of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § 1433. 

The Director of the Miami, Florida Field Office denied the application, concluding the Applicant 
provided insufficient evidence to establish: 1) that she resided abroad in her U.S . citizen father's legal 
and physical custody, and 2) that either her U.S. citizen father or grandfather was physically present 
in the United States for five years, at least two after turning 14, as required under section 322 of the 
Act. 

On appeal the Applicant submits additional evidence, and claims (through her father) that she meets 
the conditions to derive U.S. citizenship through her father. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant is a 4-year-old minor who was born in Honduras on 
I 12015, to parents who never married. Her father and paternal grandfather are U.S. citizens, 
and her mother is a foreign national. The Applicant claims that she currently resides in Honduras. 

Section 322 of the Act (as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (Oct. 30, 2000), applies to children who were born and reside outside of the United States, 
and states, in pertinent part that: 

(a) A parent who is a citizen of the United States . .. may apply for naturalization on 
behalf of a child born outside of the United States who has not acquired citizenship 
automatically under section 320. The Attorney General [now Secretary of the 
Department of Homeland Security (Secretary)] shall issue a certificate of citizenship to 
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such applicant upon proof, to the satisfaction of the [Secretary], that the following 
conditions have been fulfilled: 

(1) At least one parent ... is a citizen of the United States, whether by birth or 
naturalization. 

(2) The United States citizen parent--

(A) has ... been physically present in the United States or its outlying 
possessions for a period or periods totaling not less than five years, 
at least two of which were after attaining the age of fourteen years; 
or 

(B) has ... a citizen parent who has been physically present in the 
United States or its outlying possessions for a period or periods 
totaling not less than five years, at least two of which were after 
attaining the age of fourteen years. 

(3) The child is under the age of eighteen years. 

(4) The child is residing outside of the United States in the legal and physical 
custody of the [ citizen parent] .... 

(5) The child is temporarily present in the United States pursuant to a lawful 
admission, and is maintaining such lawful status. 

Because the Applicant was born out wedlock, she must also establish that she qualifies as her father's 
"child." For section 322 of the Act purposes, the term "child" is defined as a person who meets the 
requirements of section 101 ( c )(1) of the Act. See 8 C.F .R. § 322.1. Section 101 ( c )(1) of the Act, in 
turn, provides in relevant part that: 

The term "child" means an unmarried person under twenty-one years of age and 
includes a child legitimated under the law of the child's residence or domicile, or under 
the law of the father's residence or domicile, whether in the United States or elsewhere 
... if such legitimation ... takes place before the child reaches the age of 16 years ... 
and the child is in the legal custody of the legitimating ... parent or parents at the time 
of such legitimation .... 

In addition, because the Applicant was born abroad, she is presumed to be a foreign national and bears 
the burden of establishing her claim to U.S. citizenship by a preponderance of credible evidence. See 
Matter of Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" 
standard requires the record to demonstrate that the Applicant's claim is "probably true," based on the 
specific facts of her case. See Matter of Chawathe, 25 I&N Dec. 369,376 (AAO 2010) (citing Matter 
of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r. 1989)). 
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II. ANALYSIS 

The first issue on appeal is whether the Applicant has demonstrated by a preponderance of the evidence 
that she resides outside of the United States in her U.S. citizen father's legal and physical custody. If 
the Applicant establishes this, a second issue is whether she sufficiently established that her U.S. 
citizen paternal grandfather, now deceased, was physically present in the United States for five years, 
at least two of which occurred after he turned 14 (inC] 1972), as required under section 322(a)(2)(B) 
of the Act. The Applicant then must also show that she meets the "child" definition set forth in section 
lOl(c)(l) of the Act. 1 

The Applicant claims that new and previously submitted evidence sufficiently demonstrates that she 
resides outside of the United States in her father's legal and physical custody. In support, the record 
contains an affidavit, birth and baptism documents, medical records, and letters from her pre-school 
and swim club. We find upon review of the entire record, including the new evidence submitted on 
appeal, that the Applicant has provided insufficient evidence to establish that she resides abroad in her 
U.S. citizen father's legal and physical custody, as required under section 322(a)(4) of the Act. 2 

A. Physical Custody and Residence Outside the United States 

The term "physical custody" in derivative citizenship proceedings has been interpreted to mean actual 
residence with the parent. See Matter of M-, 3 I&N Dec. 850,856 (BIA 1950. Section 10l(a)(33) of 
the Act, 8 U.S.C. § l 10l(a)(33), defines the term "residence" as "the place of general abode; the place 
of general abode of a person means his principal, actual dwelling place in fact, without regard to 
intent." 

To establish that she resides in Honduras in her father's physical custody, the Applicant provides 
medical records pertaining to her birth in Honduras and reflecting that her father paid related medical 
costs. She also submits her birth and baptism documents containing both parents names; a letter from 
her doctor stating that both parents attend her medical appointments; letters from her pre-school and 

1 The Applicant's birth certificate demonstrates that she is under 18, and reflects the biological relationship between the 
Applicant and her father. Section 322(a)(l) and (a)(3) of the Act requirements have therefore been met. Birth and 
naturalization certificates also reflect the biological relationship between the Applicant's father and the U.S. citizen 
paternal grandfather for section 322(a)(2)(B) of the Act purposes. The Applicant does not claim, nor does the record 
reflect, that her father was physically present in the United States for the five-year time period required under section 
322(a)(2)(A) of the Act. 
2 The Applicant also claims that the record sufficiently establishes her U.S. citizen grandfather was physically present in 
the United States for the required time period set forth in section 322 of the Act. We find it unnecessary to reach this issue 
since as discussed, the Applicant has not shown that she meets the section 322(a)(4) of the Act requirement that she reside 
abroad in the legal and physical custody of her father. We find for the same reasons, that it is also not necessary for us to 
analyze whether the Applicant qualifies as her father's "child" under section I0l(c)(l) of the Act. Instead, we reserve 
these issues. Our reservation of the issues is not a stipulation that the Applicant has overcome these additional possibilities 
for denial, and should not be construed as such. Rather, there is no constructive purpose to addressing the additional 
grounds here, because they would not change the outcome of the appeal. We similarly reserve the issue of whether the 
Applicant meets section 322(a)(5) of the Act requirements. 
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swim club indicating that her father enrolled her in the school, and that he pays her school and swim 
costs; and an affidavit from her father and mother stating that they share custody and care of the 
Applicant. This evidence is insufficient to establish that the Applicant resides in Honduras with her 
father, as none of the documents state that the two reside together, and the documents do not contain 
the Applicant's or her father's address information. The Applicant has submitted no other evidence 
to establish that she resides in Honduras with her father. 

Without additional evidence containing the Applicant's and her father's names and addresses, and 
reflecting her residence in Honduras with her father (such as identification cards, school and medical 
records, employment and tax documents, home ownership or apartment rental contracts, utility bills 
and bank statements, and any other documents,) the Applicant has not met her burden of establishing 
that she resides abroad in her father's physical custody, as required under section 322(a)(4) of the Act. 

B. Legal Custody 

The Applicant has also not established that she resides abroad in her father's legal custody. The 
regulation at 8 C.F.R. § 322.1(1) provides the circumstances under which a U.S. citizen parent may 
be presumed to have legal custody of a child, that is, to have responsibility for and authority over a 
child, absent evidence to the contrary. Pursuant to the regulation, legal custody is presumed "in the 
case of a biological child born out of wedlock who has been legitimated and currently resides with the 
natural parent." 8 C.F.R. § 322.l(l)(ii). Here, the Applicant has provided insufficient evidence to 
establish that she resides in Honduras with her father. Accordingly, we need not additionally make a 
finding with respect to legitimation to affirm the Director's legal custody finding. 

Because the Applicant has not established by a preponderance of the evidence that she resides abroad 
in her father's legal and physical custody, as required under section 322(a)(4) of the Act, she has not 
shown she may derive U.S. citizenship though him under section 322 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter ofV-A-R-L-, ID# 5373853 (AAO Oct. 4, 2019) 
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