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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
father under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The Director of the New York, New York District Office denied the application, concluding that the 
Applicant's non-US. citizen mother was awarded custody over the Applicant when his parents 
divorced; and that the Applicant provided insufficient evidence to establish he resided in the United 
States in his father's legal custody when he became a U.S. citizen or thereafter, and before the 
Applicant turned 18, as required. 

The Applicant indicates on appeal that he resided in New York with his U.S. citizen father during the 
required time period, and that after his parents' divorce, they petitioned a New York family court to 
transfer sole legal custody to his father. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that t~ant was born in Ecuador onl I 1986, to married foreign national 
parents who divorced inL___J1992. The Applicant was admitted into the United States as a lawful 
permanent resident in November 1995, and his father became a U.S. citizen through naturalization in 
October 2001 , when the Applicant was 15. There is no evidence that the Applicant's mother is a U.S. 
citizen, and he seeks a Certificate of Citizenship through his naturalized U.S. citizen father. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Here, 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA), applies to the Applicant's derivative citizenship claim, as he was under the age of 
18 when the CCA was enacted on February 27, 2001, and his father became a U.S. citizen after the 
provision went into effect. 
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Section 320 of the Act provides in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "probably true," based on the specific 
facts of his case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
( citing Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant meets some of the requirements for derivative citizenship under section 320(a) of the 
Act. Naturalization certificate evidence shows, for example, that his father became a naturalized U.S. 
citizen in October 2001, when the Applicant was 15. Section 320(a)(l) of the Act citizen parent 
conditions have therefore been satisfied. The Applicant was also admitted into the United States as a 
lawful permanent resident inl I 199 5, before he turned 18. He thus meets requirements set 
forth in the last clause of section 320(a)(3) of the Act. The issue on appeal is whether the Applicant 
has sufficiently established that he resided in the United States in his father's legal and physical 
custod,.Y.in..,October 2001 (when his father became a U.S. citizen), or thereafter and before he turned 
18 (inl_J2004), as required under the first clause in section 320(a)(3) of the Act. 

In his 2002 appeal, the Applicant indicates that although divorce decree evidence reflects his mother 
was awarded custody over him in 1992, his parents subsequently petitioned a New York family court 
to transfer sole legal custody to his father, and he resided in New York with his U.S. citizen father 
during the required time period. In support, the Applicant submits a copy of the petition that his father 
filed with thel INew York Family Court, asking for sole custody over the Applicant. 
He also provides evidence that a hearing on the matter was scheduled inl I 2003 (prior to the 
Applicant's 18th birthday), and he submits an affidavit from his mother showing that she consented 
to the transfer of custody. 

We determined upon initial review of this case, that the record contained insufficient evidence to 
demonstrate that the Applicant met section 320(a)(3) of the Act legal and physical custody 
requirements. We subsequently sent the Applicant a letter requesting a copy of the claimed custody 
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order showing that in 2003, a court with jurisdiction over the matter awarded legal custody to his 
father. 1 We also requested evidence demonstrating that he resided in the United States with his father 
in October 2001 or thereafter, and prior to his 18th birthday in 02004. 2 The Applicant was given 
87 days to submit the requested evidence; however, we have received no response to our requests. 

For the reasons discussed below, we find that the Applicant has provided insufficient evidence to 
establish that he resided in his U.S. citizen father's legal and physical custody, as required under 
section 320(a)(3) of the Act. 

A. Legal Custody 

Department of Homeland Security regulations define the term "legal custody" as "refer[ ring] to the 
responsibility for and authority over a child." 8 C.F.R. § 320.1. In pertinent part, the regulations 
establish the following circumstances under which U.S. Citizenship and Immigration Services 
(USCIS) "will presume that a U.S. citizen parent has legal custody of a child, and will recognize that 
U.S. citizen parent as having lawful authority over the child, absent evidence to the contrary:" 

In the case of divorced parents, the U.S. citizen parent will be found to have legal custody of the child: 

where there has been an award of primary care, control, and maintenance of a minor 
child to a parent by a court of law or other appropriate government entity pursuant to 
the laws of the state or country ofresidence. The Service will consider a U.S. citizen 
parent who has been awarded 'joint custody' to have legal custody of a child[.] 

8 C.F.R~ Here, divorce decree evidence shows that the Applicant's parents divorced in New 
York inL___J 1992, and that the court determined at that time that his (non - U.S. citizen) mother 
"shall have custody of' the Applicant. The Applicant does not dispute that his mother was awarded 
custody when his parents divorced, and although he indicates that a New York family court later 
amended the order to give sole legal custody to his father, the Applicant has not provided court order 
evidence to corroborate his claim. Accordingly, we find the Applicant has provided insufficient 
evidence to establish that his father had legal custody over him at any time after his parent's divorce, 
or that he resided in his father's legal custody when his father became a U.S. citizen or thereafter, and 
prior to turning 18, as required under section 320(a)(3) of the Act. 

B. Physical Custody 

We further find the Applicant has also not shown that he resided in the United States in his father's 
physical custody during the required time period. While undefined in the statute and regulations, the 
term "physical custody" has been defined in derivative citizenship proceedings as "actual uncontested 

1 The record reflects that the application was denied in November 2002; however his timely-filed appeal was not sent to 
our office until 2019. 
2 We provided the Applicant with examples of such evidence including, but not limited to, school and medical records; tax 
forms and home ownership or apartment rental contracts; utility bills and bank statements; and any other documents 
containing his and his father's names and addresses, to indicate his residence with his father. 
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custody," interpreted to mean actual residence with the parent. See Matter of M-, 3 I&N Dec. 850, 
856 (BIA 1950); Bagot v. Ashcroft, 398 F. 3d 252,267 (3d Cir. 2005). 3 Under section 101(a)(33) of 
the Act, 8 U.S.C. § 1101(a)(33), "[t]he term 'residence' means the place of general abode; the place 
of general abode of a person means his principal, actual dwelling place in fact, without regard to 
intent." The Applicant must therefore demonstrate that his principal, actual dwelling place when his 
father became a naturalized U.S. citizen or thereafter, and prior to his 18th birthday, was with his 
father. 

The Applicant claims generally on appeal that he resided in New York with his father during the 
required time period; however, he has submitted no independent evidence to corroborate his claims. 
Accordingly, in addition to the Director's finding that he has not demonstrated legal custody, we 
additionally find he has not met his burden of establishing that he resided in the United States with his 
father when he became a naturalized U.S. citizen in October 2001, or thereafter and prior to the 
Applicant's 18th birthday in02004. 

Because the Applicant has not met the legal and physical custody requirements set forth in section 
320(a)(3) of the Act, he cannot derive citizenship through his father under section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of D-F-V-1-, ID# 4506295 (AAO Oct. 7, 2019) 

3 The U.S. Second Circuit Court of Appeals, in whose jurisdiction these proceedings arise, further addressed the term, 
"physical custody" for section 320 of the Act purposes in Khalid v. Sessions, 904 F.3d 129 (2d Cir. 2018) (finding that 
physical custody was established despite a "briet: temporary separation" from the naturalized parent - due to pretrial 
juvenile detention - because it was uncontested that the child lived with his naturalized citizen parent prior to his pretrial 
detention; and the child's "real interests" were in the United States due to a strong connection between the child and the 
naturalized citizen parent.) 
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