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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
mother under former section 321 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1432. 1 

The Director of the San Antonio, Texas Field Office denied the application, concluding that the 
Applicant did not derive U.S. citizenship under former section 321 of the Act because he had not 
established that his naturalized U.S. citizen mother had sole legal custody over him after his parents 
divorced. 2 

On appeal, the Applicant asserts that although his father retained some parental and visitation rights 
following the divorce, his mother had exclusive legal custody and the Director's decision was therefore 
m error. 

Upon de nova review, we will sustain the appeal. 

I. LAW 

The Applicant was born in Mexico inl 11978 to foreign national parents. 3 In 1989, at the age 
of 10 years the Applicant was admitted to the United States as a lawful pennanent resident. His parents 
divorced in Texas inD 1995. A year later, when the Applicant was 17 years old, his mother became 
a U.S. citizen through naturalization. The Applicant claims that he derived U.S. citizenship solely 
from his mother. 

1 Repealed by Sec. 103(a), title I, Child Citizenship Act of2000 (CCA), Pub. L. No. 106-395, 114 Stat. 1631 (2000) . 
2 The Director also determined that the Applicant was ineligible to derive U.S. citizenship under section 320 of the Act, 
8 U.S.C. § 1431 , as amended by the CCA, because he was over 18 years old when that section went into effect on February 
27, 2001. The Applicant does not contest this determination on appeal. 
3 The record reflects that at the time the Applicant's mother was married to an individual who is not the Applicant's 
biological father. The Applicant's parents married in 1981 and thereafter resided together in Texas. Their marriage became 
valid under Texas Law upon the mother's divorce from her first spouse in 1991. See Matter of Arenas, 15 I&N Dec. 174 
(BIA 1975) (finding that under Texas law a marriage becomes valid when the prior marriage is dissolved and the parties 
continue to reside together as husband and wife and present themselves to others as being married). 
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To determine whether the Applicant derived U.S. citizenship, we apply "the law in effect at the time 
the critical events giving rise to eligibility occurred." Minasyan v. Gonzales, 401 F.3d 1069, 1075 
(9th Cir. 2005). The last critical event in this case is the naturalization of the Applicant's mother in 
1996. At that time, former section 321 of the Act governed derivative citizenship of foreign-born 
children. It provided, in pertinent part, that: 

(a) A child born outside of the United States of alien parents ... becomes a citizen of 
the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; 
or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother 
if the child was born out of wedlock and the paternity of the child has not 
been established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

(5) Such child is residing in the United States pursuant to a lawful admission 
for permanent residence at the time of the naturalization of the parent last 
naturalized under clause (1) of this subsection, or the parent naturalized 
under clause (2) or (3) of this subsection, or thereafter begins to reside 
permanently in the United States while under the age of 18 years. 

(Emphasis added). 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Under the preponderance of the evidence standard, 
the Applicant must demonstrate that his claim is "probably true," or "more likely than not." Matter of 
Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

There is no dispute that the Applicant satisfied several conditions for derivative citizenship under 
former section 32l(a) of the Act before he turned 18 years of age inl 11996. He was residing 
in the United States as a lawful permanent resident, his parents were legally separated through divorce, 
and his mother naturalized as a U.S. citizen. The only contested issue is whether the Applicant's 
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mother had legal custody over him following the parents' legal separation, as required under the first 
clause of former section 321(a)(3) of the Act. 4 

The Applicant's proceedings fall within the jurisdiction of the U.S. Court of Appeals for the Fifth 
Circuit (Fifth Circuit), which has determined that the "legal custody" requirement in former section 
321(a)(3) of the Act may only be satisfied where the U.S. citizen parent has sole legal custody of a 
child, rather than joint legal custody. Bustamante-Barrera v. Gonzales, 447 F.3d 388 (5th Cir. 2006). 

The record includes a copy of the divorce decree issued by a Texas district court onl 11995, 
which shows that the court appointed the Applicant's mother as his sole managing conservator and his 
father as a possessory conservator, and specified their respective parental rights and duties. The 
Director determined that because the Applicant's father retained some parental rights, his mother did 
not have sole legal custody, and he could not therefore derive U.S. citizenship from her pursuant to 
the Fifth Circuit's holding in Bustamante-Barrera. On appeal, the Applicant asserts that the Director 
misinterpreted both the Bustamante-Barrera holding and the custody award in his case, which he 
claims was not equivalent to joint legal custody under Texas law. 

Bustamante-Barrera involved a claim to U.S. citizenship under former section 321 of the Act of an 
individual whose parents were divorced in California. The state court awarded sole physical custody 
of the individual to his citizen parent, but granted both parents joint legal custody, by virtue of which 
the non-citizen parent retained visitation and other parental rights. Based on these facts, the Fifth 
Circuit determined that because both parents had legal custody, the individual could not derive 
citizenship solely from the citizen parent. Bustamante-Barrera, 447 F.3d at 390-91. In reaching this 
conclusion, the Fifth Circuit explained that one purpose of the legal custody requirement in former 
section 321(a)(3) of the Act was to "prevent[] the naturalizing parent from usurping the parental rights 
of the alien parent." Id. at 398 (internal citation omitted). Because conferring automatic derivative 
citizenship may disturb those rights, the non-naturalizing parent must be sufficiently "removed from 
the picture." Id. However, a legally separated parent with joint legal custody has not "been removed 
from the picture" to such a degree that he has no legal rights over his child. Id. Thus, the individual 
in Bustamante-Barrera whose parents had joint legal custody could not derive citizenship from the 
naturalized parent. 

The Applicant avers that his situation is distinguishable from that of the individual in Bustamante
Barrera, because the court did not grant his parents joint legal custody. Rather, although his father 
retained some parental and visitation rights, his mother was the only parent with authority to make 
crucial decisions about his schooling, medical care, and upbringing after the divorce. The Applicant 
claims that he therefore meets the legal custody requirement under former section 321(a)(3) of the 
Act. We find the preponderance of the evidence sufficient to support this claim. 

At the time the Applicant's parents divorced, Texas law provided that in any suit affecting the parent
child relationship the court could appoint one parent as a sole managing conservator or both parents 

4 The Applicant does not claim derivative citizenship under former section 321(a)(1) or (a)(2) of the Act, and there is no 
evidence that his father became a naturalized U.S. citizen, or that he passed away prior to the Applicant's 18th bi1ihday, 
as required under these sections. Nor does he claim eligibility under the second clause of former section 321 ( a)(3) of the 
Act as his mother's out-of-wedlock child whose paternity has not been established by legitimation. 
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asJomt managing conservators. Tex. Fam. Code Ann.§ 14.0l(b) (West 1995). In addition, the court 
was obligated to appoint as a possessory conservator the parent who was not appointed as a sole or 
joint managing conservator unless it found that such appointment would not be in the child's best 
interest. Tex. Fam. Code Ann.§ 14.03(d) (West 1995). The divorce decree in this case reflects that 
the court appointed the Applicant's mother as his sole managing conservator, with "exclusive rights" 
to, among other things, designate the Applicant's primary residence; consent to his medical, dental, 
and surgical treatment involving invasive procedures; consent to his psychiatric and psychological 
treatment; make decisions of substantial legal significance concerning the Applicant; consent to his 
marriage and enlistment in the Armed Forces; and make decisions concerning his education. The 
court made the Applicant's father his possessory conservator, and ordered that the father would have 
possession of the Applicant during specified periods. In addition, the court ordered that both parents 
would retain a right to receive information from each other about the Applicant's health, education 
and welfare, and to consult with school officials and medical providers regarding these matters at all 
times. It also authorized both parents to direct the moral and religious training of the Applicant, and 
to consent to medical, dental, and surgical treatment in an emergency involving an immediate danger 
to his health and safety during their respective periods of possession set forth in the divorce decree. 

Although the court granted certain rights to both parents, authority and obligations of a possessory 
conservator are not equivalent to authority and obligations of the parent to whom court has awarded 
custody. Davis v. Davis, 794 S.W.2d 930, 936 (Tex. Ct. App. 1990) (citing Leithold v. Plass, 413 
S.W.2d 698 (Tex. 1967)). The possessory conservator who removes the child and keeps it during a 
visit has an obligation to care for its immediate welfare and safety and must control the child so far as 
is necessary to fulfill his obligation. Id. Conversely, the term "custody," or managing conservatorship, 
connotes, among other things, the right of the legal custodian to establish legal domicile for the child, 
whereas such right does not abide with the parent who enjoys right of visitation. Id. Custody embraces 
the sum of parental rights with respect to the rearing of a child, including its care; it includes the right 
to the child's services and earnings, the right to direct the child's activities, and to make decisions 
regarding its care and control, education, health, and religion. Id. 

Here, the court appointed the Applicant's mother as his sole managing conservator, with rights, duties, 
and powers to the exclusion of his father. While, pursuant to the divorce decree the father could 
exercise certain rights concerning the Applicant's upbringing and emergency medical care during 
court-ordered possession periods, the ultimate decision-making authority about the Applicant's 
residence, care, education, health, and matters of"substantial legal significance" rested solely with his 
mother. The father was therefore "sufficiently removed from the picture" with respect to his legal 
authority over the Applicant. Consequently, we find the Applicant's mother had sole legal custody 
over the Applicant following the parents' legal separation, as required under former section 32l(a)(3) 
of the Act and the Fifth Circuit's decision in Bustamante-Barrera. 

III. CONCLUSION 

The Applicant has demonstrated by a preponderance of the evidence that his mother had legal custody 
over him after the parents' legal separation, as required under former section 321 of the Act, and that 
he also meets the age and lawful permanent residence conditions of that section. The Applicant has 
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therefore established that he derived U.S. citizenship solely from his mother, and is eligible for a 
Certificate of Citizenship. 

ORDER: The appeal is sustained. 

Cite as Matter of F-S-A-, ID# 4920364 (AAO Sept. 6, 2019) 
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