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The Applicant seeks a Certificate of Citizenship to reflect that she derived U.S. citizenship from a 
parent under former section 321 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1432. 1 

The Director of the Atlanta, Georgia Field Office denied the application, concluding that the Applicant 
was ineligible to derive citizenship under former section 321 of the Act, because both of her parents 
did not become naturalized U.S. citizens. 2 

On appeal, the Applicant claims that her biological parents never married, and that the record 
demonstrates she met conditions to derive citizenship through her naturalized U.S. citizen mother 
under fonner section 321 of the Act. 

Upon de nova review, we will remand the matter for proceedings consistent with this decision. 

I. LAW 

The record reflects that the Applicant was born in Jamaica onl I 1979. Her mother became a 
naturalized U.S . citizen in May 1996, and the Applicant was admitted into the United States as a lawful 
permanent resident in November 1996, when she was 17 years old. The Applicant does not claim that 
her father is a U.S . citizen, and she seeks derivative U.S. citizenship through her mother. 

The applicable law for derivative citizenship purposes is "the law in effect at the time the critical 
events giving rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 
2005). The Applicant turned 18 inD 1997, when former section 321 of the Act was in effect. Her 

1 Repealed by Sec. 103(a), title I, Child Citizenship Act of2000 (CCA), Pub. L. No. 106-395, 114 Stat. 1631 (2000). 
2 The Director also found that the Applicant was ineligible to derive citizenship under section 320 of the Act, 
8 U.S.C. § 1431. The Applicant does not contest this finding . Although she indicates on appeal that she meets some section 
320 of the Act requirements, she claims derivative citizenship eligibility only under former section 321 of the Act. The 
Applicant' s ineligibility to derive citizenship under section 320 of the Act is also supported by the record. The CCA, 
which took effect on February 27, 2001 , repealed section 32 I , and amended section 320 of the Act. The provisions of the 
CCA are not retroactive, and amended section 320 of the Act applies only to individuals who were not yet 18 on February 
27, 2001 . See Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001). The Applicant was 21 in February 2001 , and 
is therefore not eligible for the benefits of the amended Act. 
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derivative citizenship claim therefore falls under former section 321 of the Act, which provided in 
pertinent part that: 

(a) A child born outside of the United States of alien parents, or of an alien parent and a 
citizen parent who has subsequently lost citizenship of the United States, becomes a 
citizen of the United States upon fulfillment of the following conditions: 

(1) The naturalization of both parents; or 

(2) The naturalization of the surviving parent if one of the parents is deceased; or 

(3) The naturalization of the parent having legal custody of the child when there 
has been a legal separation of the parents or the naturalization of the mother if the 
child was born out of wedlock and the paternity of the child has not been 
established by legitimation; and if-

( 4) Such naturalization takes place while such child is under the age of 18 years; 
and 

( 5) Such child is residing in the United States pursuant to a lawful admission for 
permanent residence at the time of the naturalization of the parent last naturalized 
under clause (1) of this subsection, or the parent naturalized under clause (2) or 
(3) of this subsection, or thereafter begins to reside permanently in the United 
States while under the age of 18 years. 

Because the Applicant was born abroad, she is presumed to be a foreign national and bears the burden 
of establishing her claim to U.S. citizenship by a preponderance of credible evidence. Matter of 
Baires-Larios, 24 I&N Dec. 467,468 (BIA 2008). Under the preponderance of the evidence standard, 
the Applicant must demonstrate that her claim is "probably true," or "more likely than not." Matter 
of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010). 

II. ANALYSIS 

The Director denied the application on grounds that the Applicant did not establish that both of her 
parents became naturalized U.S. citizens, as required under former section 321(a)(l) of the Act. 3 The 
record reflects, and the Applicant does not dispute, that her mother was married when she was born in 
01979. The Applicant claims, however, that her biological father was not her mother's spouse, 
and that she was therefore born out of wedlock and qualifies for derivative U.S. citizenship through 
her mother under former section 321(a)(3) of the Act. The Applicant indicates that she submitted 
sufficient evidence to derive citizenship under this section of law. In support the record contains her 
birth certificate; affidavits; and marriage, divorce, and death certificate documentation. 

3 Under article 6 of the Jamaican Status of Children Act of 197 6, the husband is presumed to be the father of a child born 
to his spouse absent evidence to the contrary. See Jamaican Status of Children Act, https://moj.gov.jm. 
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The Director indicated in his decision that the Applicant's mother was married to an individual D 
I I who was not the Applicant's biolo~ical father I I when she was born, and that the 
Applicant's mother obtained a divorce from linl 11986 (when the Applicant was 6 years 
old). The issue is therefore whether the Applicant has shown, by a preponderance of the evidence, 
that she derived U.S. citizenship from her mother under former section 32l(a)(3) of the Act - either as 
a child born out of wedlock whose paternity was not established by legitimation; or alternatively, based 
on the naturalization of the parent having legal custody when there has been a legal separation of the 
parents. 4 

The Director did not address the Applicant's eligibility to derive citizenship through her naturalized 
U.S. citizen mother under former section 321(a)(3) of the Act. Because these issues were not 
addressed, we are remanding the matter to the Director to allow the Applicant an opportunity to submit 
related evidence, and for issuance of a new decision. 

ORDER: The decision of the Director is withdrawn. The matter 1s remanded for farther 
proceedings consistent with the foregoing analysis. 

Cite as Matter ofK-N-G-, ID# 3751777 (AAO Sept. 12, 2019) 

4 The Applicant satisfied former section 321 (a)(4) of the Act requirements, since her mother became a naturalized U.S. 
citizen when she was 16. It also seems that she met former section 321 (a)(5) of the Act conditions, in that she was admitted 
into the United States as a lawful permanent when she was 17, and it appears she has resided in the United States since her 
admission as a lawful permanent. The Applicant does not claim eligibility under former section 32l(a)(l) or (a)(2) of the 
Act, and the record does not indicate that both parents became naturalized U.S. citizens, or that her father is deceased. 

3 


