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The Applicant seeks a Certificate of Citizenship to reflect that he derived U.S. citizenship from his 
father under section 320 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1431. 

The Director of the Dallas, Texas Field Office denied the application and several motions to reopen 
and reconsider, concluding the Applicant provided insufficient evidence to establish that he resided in 
the United States in the legal and physical custody of his father when section 320 of the Act went into 
effect in February 2001, or thereafter and prior to turning 18 in0 ofthat year, as required. 1 

On appeal the Applicant submits additional evidence, and claims the record demonstrates that he meets 
section 320 of the Act legal and physical custody requirements. 

Upon de nova review, we will dismiss the appeal. 

I. LAW 

The record reflects that the Applicant was born in Mexico onl 11983, t1 unmarriej parents, a 
U.S . citizen father and a Mexican citizen mother. 2 His parents married in ....._ __ ___. 1983 and 
divorced id 11990, and the Applicant was admitted to the United States as a lawful permanent 
resident in April 1984. 

For derivative citizenship purposes, we apply "the law in effect at the time the critical events giving 
rise to eligibility occurred." See Minasyan v. Gonzales, 401 F.3d 1069, 1075 (9th Cir. 2005). Here, 
section 320 of the Act, as amended by the Child Citizenship Act of 2000, Pub. L. No. 106-395, 114 
Stat. 1631 (CCA), applies to the Applicant's derivative citizenship claim, as he was under the age of 
18 when the CCA was enacted on February 27, 2001. 

1 The Director also found that the Applicant did not establish his father was physically present in the United States for ten 
years prior to the Applicant's birth, at least five after he turned fourteen, as required to acquire U.S. citizenship at birth 
under former section 301 (g) of the Act; 8 U.S.C. § 140l(g). The Applicant does not contest this finding. The determination 
is also supported by the record, which reflects that because the father was 18 when the Applicant was born, he could not 
meet the five years of U.S . physical presence after the age of fourteen condition prior to the Applicant's birth. 
2 There is no evidence in the record to indicate that the Applicant's mother is a U.S. citizen. 
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Section 320 of the Act provides in pertinent part that: 

(a) A child born outside of the United States automatically becomes a citizen of the 
United States when all of the following conditions have been fulfilled: 

(1) At least one parent of the child is a citizen of the United States, whether 
by birth or naturalization. 

(2) The child is under the age of eighteen years. 

(3) The child is residing in the United States in the legal and physical 
custody of the citizen parent pursuant to a lawful admission for 
permanent residence. 

Because the Applicant was born abroad, he is presumed to be a foreign national and bears the burden 
of establishing his claim to U.S. citizenship by a preponderance of credible evidence. See Matter of 
Baires-Larios, 24 I&N Dec. 467, 468 (BIA 2008). The "preponderance of the evidence" standard 
requires that the record demonstrate the Applicant's claim is "probably true," based on the specific 
facts of his case. See Matter of Chawathe, 25 I&N Dec. 369, 376 (AAO 2010) 
(citing Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm'r 1989)). 

II. ANALYSIS 

The Applicant meets some of the requirements for derivative citizenship under section 320(a) of the 
Act. Texas birth certificate evidence shows, for example, that his father was born a U.S. citizen in 

I , 11964. Section 320(a)(l) of the Act conditions have therefore been satisfied. The Applicant 
was also admitted into the United States as a lawful permanent resident in April 1984, before he turned 
one year old. He thus meets requirements set forth in the last clause of section 320(a)(3) of the Act. 

The issue on appeal is whether the Applicant has sufficiently shown that he resided in the United States 
in his citizen father's legal and physical custody on Februry 27, 2101 (when section 320 of the Act 
went into effect) or thereafter, and before he turned 18 (on 2001), as required under the first 
clause in section 320(a)(3) of the Act. 

The Applicant claims that evidence demonstrates his father was awarded joint legal custody when his 
parents divorced in 1990, and that he therefore meets section 320(a)(3) of the Act legal custody 
requirements. The Applicant also asserts that he has sufficiently established that he resided in the 
United States in his father's physical custody during the required time period. 

Upon review, we find first that the record contains insufficient evidence to establish that the Applicant 
resided in his father's physical custody during the relevant time period. 

To corroborate his physical custody claims, the Applicant submits affidavits from himself, his father, 
his grandmother, two uncles, and a family friend. All indicate that although the Applicant lived in 
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Texas with his mother in 2001, he spent a few weeks living with his father inl I Texas in June 
2001. Without citing to any legal authority, the Applicant claims that the time he spent visiting his 
father in June 2001 meets section 320 of the Act physical custody requirements. However, the term 
"physical custody" has been defined, for derivative citizenship purposes as "actual uncontested 
custody," interpreted to mean actual residence with the parent. Matter of M-, 3 I&N Dec. 850, 856 
(BIA 1950); Bagot v. Ashcroft, 398 F. 3d 252, 267 (3d Cir. 2005). Section 10l(a)(33) of the Act, 
8 U.S.C. § 1101(a)(33) defines the term "residence" to mean, "[t]he place of general abode; the place 
of general abode of a person means his principal, actual dwelling place in fact, without regard to 
intent." In order to satisfy section 320(a)(3) of the Act physical custody conditions, the Applicant 
must therefore show that his principal, actual dwelling place on February 27, 2001, or thereafter and 
prior tol 12001, was in the United States with her father. 

The Applicant has not shown this. Instead, the affidavits reflect that although the Applicant visited 
his father for a few weeks in June 2001, his principal, actual dwelling place in fact was with his mother, 
and not his father, during that time. His parents' 1990 divorce decree also reflects that the mother was 
awarded primary physical custody. In addition, the Applicant's 2001 school records indicate that he 
resided with his mother in 2001. 

Because the Applicant did not establish that he resided in the United States in his father's physical 
custody on February 27, 2001, or thereafter and before he turned 18, onl 12001, we do not need 
to address whether he resided in his father's legal custody during the required time period. 

III. CONCLUSION 

The Applicant has not met the physical custody requirements set forth in section 320(a)(3) of the Act. 
Accordingly he cannot derive citizenship through his father under section 320 of the Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of R-M-S-, ID# 5144916 (AAO Sept. 13, 2019) 
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