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DISCUSSION: The Director, Ho Chi Minh City, denied the petitioner's Form 1-600, Petition to 
Classify Orphan as an Immediate Relative Pursuant to section lOl(b)(l)(F) of the Immigration and 
Nationality Act (1-600 Petition), on May 23, 2008. The matter is presently before the Administrative 
Appeals Office (AAO) on appeal. The appeal will be sustained. 

The petitioner and his wife are U.S. citizens. The beneficiary was born in Vietnam; his date of birth 
was recorded as September 3, 2007. The petitioner filed an I-600A, Application for Advance 
Processing of Orphan Petition, on March 8, 2007, which was approved on April 5, 2007. After a 
beneficiary was identified and referred by an adoption agency in Vietnam and accepted by the 
petitioner, the petitioner filed the 1-600 Petition on January 3, 2008. As required, U.S. Citizenship 
and Immigration Services (USCIS) in Ho Chi Minh City, Vietnam, referred the case to the Consular 
Section of the U.S. Embassy in Hanoi for an 1-604 consular field investigation. 

The regulation at 8 C.F.R. $ 204.3(k)(l) provides in pertinent part: 

An 1-604 investigation must be completed in every orphan case. . . . An 1-604 
investigation shall be completed before a petition is adjudicated abroad. . . . In any case 
in which there are significant differences between the facts presented in the approved 
advanced processing applicatio~~ and/or orphan petition and the facts uncovered by the 
1-604 investigation, the overseas site may consult directly with the appropriate [USCIS] 
office. In any instance where an 1-604 investigation reveals negative information 
sufficient to sustain a denial or revocation, the investigation report, supporting 
documentation, and petition shall be forwarded to the appropriate [USCIS] office for 
action. Depending on the circumstances surrounding the case, the 1-604 investigation 
shall include, but shall not necessarily be limited to, document checks, telephonic 
checks, interview(s) with the natural parent(s), and/or a field investigation. 

Based on information obtained from the 1-604 consular field investigation conducted in Vietnam 
(Field Investigation, February 21, 2008) and a review of the 1-600 Petition, the director issued a 
Notice of Intent to Deny (NOID), finding that there was insufficient evidence of abandonment and 
that the Vietnamese requirement to publish information about an abandoned child had not been met. 
NOID, March 24,2008. 

In response, the petitioner, through counsel, submitted additional evidence of abandonment and 
claimed that there were unusual circumstances surrounding the interview during the field 
investigation that rendered the interview unreliable. In support of this claim, the petitioner submitted 
a statement from the individual interviewed that he was under the influence of alcohol during the 
interview and had not been informed of the purpose of the interview or the identity of the individual 
conducting the interview. The petitioner also claimed that all necessary steps had been taken, 
including the required dissemination of information, to locate a biological parent of the beneficiary. 

The director considered the new evidence, but found that the petitioner had not overcome the basis 
for denial stated in the NOID and denied the petition accordingly. Notice of Decision, May 23, 
2008. Specifically, the director concluded that the petitioner had not shown by a preponderance of 
the evidence that the beneficiary had been abandoned. Id. at 7. The director based this conclusion 
primarily on the fact that during an interview conducted on February 21, 2008 in the course of the 
consular field investigation, 1 the individual who claimed to have found 
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the abandoned infant (the beneficiary in this case), provided information that was inconsistent with 
his original failing to attest during that interview to having found a baby 
boy. Id. at 3, 6. original statement, included with the 1-600 Petition, was a 

of his finding of an abandoned baby boy. Report on 
on September 3, 2007 and by 
, on September 4,2007. 

The director noted the insufficiencies in the evidence presented by the petitioner as follows: (1) Mr. 
original Report on Abandoned Child, supra, was not substantiated by witnesses (Notice of 

Decision, supra, at 6); (2) during the February 2 1, 2008 field verificatio- did not attest to 
finding an abandoned boy (Id.; Sworn Statement b y  February 21, 2008); (3)- 
explanation for that discrepancy, given in an affidavit and statement at a "Meeting of Re- 
Verification," that he was intoxicated during the February 21, 2008 interview is not credible and is 
not supported by any evidence (Id. at 5-7); and (4) information rovided by and others at 
the Meeting of Re-Verification on April 2, 2008 and d p r i o r  statement of March 28, 2008 
are suspect because they were given in coercive settings at the request of and in the presence of 
government officials who have a vested interest in the positive outcome of adoptions (Id. at 5-7). 

The director also found that USCIS cannot accord significant weight to the public announcement 
made to locate the beneficiary's birth parents given the lack of evidence that the child was 
abandoned as reported. 

Based on these findings, the director concluded that the facts stated in the 1-600 Petition were not 
true, as the beneficiary had not been "abandoned," as defined in the regulations, and was therefore 
not an "orphan" as set forth in section lOl(b)(l)(F) of the Act, 8 U.S.C. fj I lOl(b)(l)(F). Id. at 6. 

On appeal, the petitioner, through counsel, asserts that the evidence provided in this case proves that 
the beneficiary was abandoned and relinquished for domestic or foreign adoption under Vietnamese 
Yaw and meets the definition of an orphan under the laws of both the United States and Vietnam; the 
appeal is accompanied by additional evidence of abandonment, including witness statements, and 
evidence of compliance with Vietnamese requirements to attempt to locate a biological parent of an 
abandoned child. Form I-290B, Notice of Appeal, June 18,2008; Brief, July 25,2008. Counsel later 
supplemented the record with newly available evidence showing that the beneficiary has been 
removed from a list of trafficked children identified previously. Letter from t o  the 
AAO, with attachments, dated November 13, 2008. The AAO has reviewed the director's decision 
on a de novo basis and considered all the evidence in the record in coming to this decision.' 

The issue on appeal is whether the petitioner has shown by a preponderance of the evidence that the 
beneficiary is an orphan under U.S. law, because of the death or disappearance of, abandonment 
or desertion by, or separation or loss from, both parents. See section lOl(b)(l)(F) of the Act, supra. 
The director's decision rests on the conclusion that "[als it has not been established that there was a 

' The AAO maintains plenary power to review each decision on a de novo basis. 5 U.S.C. 5 557(b) ("On appeal from or 
review of the initial decision, the agency has all the powers which it would have in making the initial decision except as 
it may limit the issues on notice or by rule."); see also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th 
Cir. 1991). The AAO's de novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 
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finding of an abandoned baby boy, the beneficiary of this petition, the petitioner has not shown from 
the preponderance of the evidence in the record that the beneficiary was abandoned as required by 
regulation [8 C.F.R. 5 204.3(d)]." Notice of Decision, supra, at 7. 

The AAO notes that the term "abandonment" has been used colloquially in the record of proceedings 
in this case by witnesses and officials in Vietnam and by USCIS and the petitioner to describe the 
parents' actions in this case. However, whether the beneficiary was "abandoned" or is an "orphan" 
for consideration of an 1-600 Petition depends on specific meanings under U.S. law and requires a 
consideration of whether the beneficiary's parents have "abandoned" or "deserted" him or 
"disappeared" as those terms as defined by regulation. 

It is also important to note the meaning of "abandonment" in the context of Vietnamese law: 

lntercountry adoption in Vietnam is regulated by two decrees: Decree 6812002 and 
Decree 6912006. . . . The definition of an adoptable orphan is provided in Decree 
6812002 Article 44, which states that a child cannot be released for adoption without 
"the written voluntary agreement of the father and/or mother of that child." The 
decree lists only three exceptions to this rule. The first is if both parents are deceased; 
the second is if the child "has been abandoned or left at a medical establishment;" and 
the third is if "the child's parents have lost their civil act capacity"[sic]. Decree 
6912006 clarifies that the orphanage or People's Committee must prove that a child is 
covered by one of these exceptions . . . Decree 6812002 and Decree 69/2006 also 
establish that in the case of a child who has been abandoned or left at a medical 
facility, a 30 day search must be made for the birth parents, and in all cases a separate 
30 day search must be made for domestic adoptive parents. These searches are 
conducted by the orphanage or local People's Committee. Summary of Irregularities 
in Adoptions in Vietnam, http://vietnam.usembass~.gov/irren adoptions042508.htm1, 
last accessed December 9,2008, p. 2. 

In describing the witness statements and official documents in the record, this decision refers to the 
colloquial use of the term "abandonment" or, in the context of whether proper procedure has been 
followed in Vietnam, the term as described above. 

Section lOl(b)(l)(F) of the Act defines the term, "orphan," as: 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord a 
classification as an immediate relative under section 201(b) [of the Act], who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the child 
for emigration and adoption; who has been adopted abroad by a United States citizen 
and spouse jointly, or by an unmarried United States citizen at least twenty-five years of 
age, who personally saw and observed the child prior to or during the adoption 
proceedings; or who is coming to the United States for adoption by a United States 
citizen and spouse jointly, or by an unrnanied United States citizen at least twenty-five 
years of age, who have or has complied with the preadoption requirements, if any, of the 
child's proposed residence (emphasis added). 
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The regulation at 8 CFR 5 204.3(b) provides, in pertinent part: 

Abandonment by both parents means that the parents have willfully forsaken all 
parental rights, obligations, and claims to the child, as well as all control over and 
possession of the child, without intending to transfer, or without transferring, these 
rights to any specific person(s). 

Desertion by both parents means that the parents have willfully forsaken their child 
and have refused to carry out their parental rights and obligations and that, as a result, 
the child has become a ward of a competent authority in accordance with the laws of 
the foreign-sending country. 

Disappearance of both parents means that both parents have unaccountably or 
inexplicably passed out of the child's life, their whereabouts are unknown, there is no 
reasonable hope of their reappearance, and there has been a reasonable effort to locate 
them as determined by a competent authority in accordance with the laws of the 
foreign-sending country. 

Competent authority means a court or governmental agency of a foreign-sending 
country having jurisdiction and authority to make decisions in matters of child 
welfare, including adoption. 

Foreign-sending country means the country of the orphan's citizenship, or if he or 
she is not permanently residing in the country of citizenship, the country of the 
orphan's habitual residence. 

The numerous official documents created by Vietnamese authorities in all adoption cases and which 
are included in the record for the present case are alluded to or relied on to various degrees by the 
director and by the petitioner. As noted by the director, many of these simply restate or reaffirm the 
attestations of witnesses or the contents of contemporaneous documents, and are based on those 
documents rather than on the official's personal knowledge. Pursuant to a review of all of the 
documentation, while not including repetitive documents, the AAO lists below those documents 
which are material to this decision, including those that were not available for the director to 
consider before coming to her decision. 

The following attestations of witnesses, contemporaneous documents and other official documents 
are included in the record: 

1. "Report on Abandoned Child." based on an affidavit signed by on September 3.2007. 



3. "Record (Subject: Hand over of abandoned babv)," affidavit signed on September 4, 2007 by 

Director of the Social Sponsor Center. 

4. Photocopied Page from Social Sponsor Center Log Book. 

6. Affidavit b y  March 28,2068. 

'7. " ~ i n u t e l s l r  
Am" (Meeting of Re-Verification), April 2.2008. 

8. Affidavit of Guard of the Ninh Binh Social Sponsor Center, June 19, 

10. A letter, dated September 15, 2008, addressed to the competent authorities in Vietnarn from the 
Hoa Binh Police Investigation Security Agency. 

I I. A fi letter from 
October 10, 2008. 

12. Official records of public announcements. 

As noted above, the definition of "orphan" includes a child whose parents have "disappeared," 
meaning they have "unaccountably or inexplicably passed out of the child's life, their whereabouts 
are unknown, there is no reasonable hope of their reappearance, and there has been a reasonable 
effort to locate them as determined by a competent authority in accordance with the laws of the 
foreign-sending country." Section 101 (b)(l )(F) of the Act; 8 CFR $ 204.3(b). 

The petitioner must prove by a preponderance of evidence that the beneficiary is fully qualified for 
the benefit sought. Matter of Murtinez, 21 I&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 
I&N Dec. 774 (BIA 1988); Matter of Soo Hoo, 1 1 I&N Dec. 15 1 (BIA 1965). The "preponderance 
of the evidence" standard requires that the evidence demonstrate that the applicant's claim is 
"probably true," where the determination of "truth" is made based on the factual circumstances of 
each individual case. Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm. 1989). In evaluating the 
evidence, Matter ofE-M- also states that "[tlruth is to be determined not by the quantity of evidence 
alone but by its quality." Id. Thus, in adjudicating a petition pursuant to the preponderance of the 
evidence standard, the director must examine each piece of evidence for relevance, probative value, 
and credibility, both individually and within the context of the totality of the evidence, to determine 
whether the fact to be proven is probably true. Even if the director has some doubt as to the truth, if 
the petitioner submits relevant, probative, and credible evidence that leads the director to believe that 
the claim is "probably true" or "more likely than not," the applicant or petitioner has satisfied the 
standard of proof. See U.S. v. Cardozo-Fonsecu, 480 U.S. 421 (1987) (defining "more likely than 
not" as a greater than 50 percent probability of something occurring). 
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The AAO finds that the petitioner has overcolne the director's primary basis for denial and has 
satisfied the standard of proof. Accordingly, the AAO finds that the evidence establishes that the 
beneficiary meets the definition of "orphan" as set forth in section lOl(b)(l)(F) of the Act. The 
appeal will therefore be sustained, and the 1-600 Petition approved. 

ORDER: The appeal is sustained. The petition is approved. 


