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DISCUSSION: The Director, National Benefits Center, denied the Form I-800, Petition to Classify
Convention Adoptee as an Immediate Relative, and the matter is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed.

The petitioner seeks classification of a Convention adoptee as an immediate relative pursuant to
section 101(b)(1)(G) of the Immigration and Nationality Act (“the Act”),
8 US.C. § 1101(b)(1)(G). The director denied the petition on five grounds: (1) that the
petitioner' had failed to establish that the beneficiary’s birthmother had given her irrevocable
consent to the beneficiary’s adoption; (2) that the petitioner, or an individual or entity acting on
behalf of the petitioner, had improperly paid, given, offered to pay, or offered to give money, or
anything of value, to induce or influence a decision; (3) that the petitioner engaged in conduct
related to the adoption or immigration of the beneficiary prohibited by 8 C.F.R. § 204.304, or
that the petitioner has concealed or misrepresented any material facts concerning payments made
in relation to the adoption; (4) that placement of the beneficiary with the petitioners at the time of
his birth violated Article 17 of the Hague Convention; and (5) that denial of the Form I-800A
precludes approval of the Form I-800.

For the purpose of classifying a Convention adoptee as a “child,” so that the child may be
subsequently classified as an immediate relative for the purpose of emigrating to the United
States, section 101(b)(1)(G) of the Act, 8 U.S.C. § 1101(b)(1)(G), provides, in pertinent part, the
following definition:

a child, under the age of sixteen at the time a petition is filed on the child’s behalf
to accord a classification as an immediate relative under section 201(b), who has
been adopted in a foreign state that is a party to the Convention on Protection of
Children and Co-operation in Respect of Intercountry Adoption done at
The Hague on May 29, 1993,> or who is emigrating from such a foreign state to
be adopted in the United States, by a United States citizen and spouse jointly, or
by an unmarried United States citizen at least 25 years of age—

' The regulation at 8 C.F.R. § 204.301 defines “petitioner” as follows:

Petitioner means the U.S. citizen (and his or her spouse, if any) who has filed a
Form I-800 under this subpart . . . Although the singular term “petitioner” is used in this
subpart, the term includes both a married U.S. citizen and his or her spouse.

As this case involves a married couple, the phrase “the petitioner” could refer to either spouse. In an
effort to ease the reading of this discussion, the AAO will refer to as the “petitioner” (as
he was named on the Form [-800 as the petitioner) and to as the “petitioner’s wife.”

? See Hague Convention on Protection of Children and Co-Operation in Respect of Intercountry Adoption
(May 29, 1993). The United States signed the Hague Convention on March 31, 1994 and ratified it on
December 12, 2007, with an effective date of April 1, 2008.



@ the Attorney General is satisfied that proper care will be furnished
the child if admitted to the United States;

(I)  the child’s natural parents (or parent, in the case of a child who has
one sole or surviving parent because of the death or disappearance
of, abandonment or desertion by, the other parent), or other
persons or institutions that retain legal custody of the child, have
freely given their written irrevocable consent to the termination of
their legal relationship with the child, and to the child’s emigration
and adoption;

(II1)  in the case of a child having two living natural parents, the natural
parents are incapable of providing care for the child;

(IV) the Attorney General is satisfied that the purpose of the adoption is
to form a bona fide parent-child relationship and the parent-child
relationship of the child and the natural parents has been
terminated (and in carrying out both obligations under this
subclanse the Attorney General may consider whether there is a
petition pending to confer status on one or both of such natural
parents) . . ..

The regulation at 8 C.F.R. § 204.301 states, in pertinent part, the following:

Birth parent means a “natural parent” as used in section 101(b)(1)(G) of the Act.

% * *

Competent authority means a court or governmental agency of a foreign country
that has jurisdiction and authority to make decisions in matters of child welfare,
including adoption.

Incapable of providing proper care means that, in light of all the relevant
circumstances including but not limited to economic or financial concerns,
extreme poverty, medical, mental, or emotional difficulties, or long
term-incarceration, the child’s two living birth parents are not able to provide for
the child’s basic needs, consistent with the local standards of the Convention
country.
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Irrevocable consent means a document which indicates the place and date the
document was signed by a child’s legal custodian, and which meets the other
requirements specified in this definition, in which the legal custodian freely
consents to the termination of the legal custodian’s legal relationship with the
child. . ..

(1) To qualify as an irrevocable consent under this definition, the
document must specify whether the legal custodian is able to read
and understand the language in which the consent is
written. If the legal custodian is not able to read or understand the
language in which the document is written, the document does not
qualify as an irrevocable consent unless the document is
accompanied by a declaration, signed, by an identified individual,
establishing that the identified individual is competent to translate
the language in the irrevocable consent into a language that the
parent understands, and that the individual, on the date and at the
place specified in the declaration, did in fact read and explain the
consent to the legal custodian in a language that the legal custodian
understands. The declaration must also indicate the language used
to provide this explanation. If the person who signed the
declaration is an officer or employee of the Central Authority (but
not of an agency or entity authorized to perform a Central
Authority function by delegation) or any other governmental
agency, the person must certify the truth of the facts stated in the
declaration. Any other individual who signs a declaration must
sign the declaration under penalty of perjury under United States
law.

(2)  If more than one individual or entity is the child’s legal custodian,
the consent of each legal custodian may be recorded in one
document, or in an additional document, but all documents, taken
together, must show that each legal custodian has given the
necessary irrevocable consent.

* % *
Sole parent means:
(1) The child’s mother, when the competent authority has determined

that the child’s father has abandoned or deserted the child, or has
disappeared from the child’s life. . . '
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The regulation at 8 C.F.R. § 204.304 states, in pertinent part, the following:
Improper inducement prohibited

(2) Prohibited payments. Neither the applicant/petitioner, nor any individual
or entity acting on behalf of the applicant/petitioner may, directly or
indirectly, pay, give, offer to pay, or offer to give any individual or entity
or request, receive, or accept from any individual or entity, any money (in
any amount) or anything of value (whether the value is great or small),
directly or indirectly, to induce or influence any decision concerning:

(1 The placement of a child for adoption;

(2) The consent of a parent, a legal custodian, individual, or agency to
the adoption of a child;

3) The relinquishment of a child to a competent authority, or to an
agency or person as defined in 22 C.F.R. [§] 96.2, for the purposes
of adoption, or

4) The performance by the child’s parent or parents of any act that
makes the child a Convention adoptee.

(b) Permissible payments. Paragraph (a) of this section does not prohibit an
applicant/petitioner, or an individual or entity acting on behalf of an
applicant/petitioner, from paying the reasonable costs incurred for the
services designated in this paragraph. A payment is not reasonable if it is
prohibited under the law of the country in which the payment is made or if
the amount of the payment is not commensurate with the costs for
professional and other services in the country in which any particular
service is provided. The permissible services are:

(1) The services of an adoption service provider in connection with an
adoption;

(2) Expenses incurred in locating a child for adoption;
(3) Medical, hospital, nursing, pharmaceutical, travel, or other similar

expenses incurred by a mother or her child in connection with the
birth or any illness of the child;
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(4) Counseling services for a parent or a child for a reasonable time
before and after the child’s placement for adoption;

(5) Expenses, in an amount commensurate with the living standards in
the country of the child’s habitual residence, for the care of the
birth mother while pregnant and immediately following the birth of
the child;

(6) Expenses incurred in obtaining the home study;

N Expenses incurred in obtaining the reports on the child as
described in 8 C.F.R. [§] 204.313(d)(3) and (4);

(8) Legal services, court costs, and travel to or other administrative
expenses connected with an adoption, including any legal services
performed for a parent who consents to the adoption of a child or

relinquishes the child to an agency; and

(9) Any other service the payment for which the officer finds, on the
basis of the facts of the case, was reasonably necessary.

The regulation at 8 C.F.R. § 204.307 states, in pertinent part, the following:

(b) Eligibility to file a Form 1-800. Except as provided in paragraph (c) of
this section, the following persons may file a Form I-800:

x % %
(3) The person has an approved and unexpired Form [-800A.
The regulation at 8 C.F.R. § 204.309 states, in pertinent part, the following:
Factors requiring denial of a Form [-800A or Form I-800.

* 3k %

(b) Form [-800. A USCIS officer must deny a Form 1I-800 if:

* * &

(2) [T]he petitioner, or any additional adult member of the household
had met with, or had any form of contact with, the child’s parents,
legal custodian, or other individual or entity who was responsible
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3)

for the child’s care when the contact occurred, unless the contact
was permitted under this paragraph. An authorized adoption
service provider’s sharing of general information about a possible
adoption placement is not “contact” for purposes of this section.
Contact is permitted under this paragraph if:

(1) The first such contact occurred only after USCIS had
approved the Form [-800A filed by the petitioner, and
after the competent authority of the Convention country
had determined that the child is eligible for intercountry
adoption and that the required consents to the adoption
have been given; or

(i1) The competent authority of the Convention country had
permitted the earlier contact, either in the particular
instance or through laws or rules of general application,
and the contact occurred only in compliance with the
particular authorization or generally applicable laws or
rules. . ..

The USCIS officer finds that the petitioner, or any individual or
entity acting on behalf of the petitioner has engaged in any conduct
related to the adoption or immigration of the child that is
prohibited by 8 C.F.R. [§] 204.304, or that the petitioner has
concealed or misrepresented any material facts concerning
payments made in relation to the adoption. . . .

The regulation at 8 C.F.R. § 204.313 states, in pertinent part, the following:

Filing and adjudication of a Form I-800.

(d)

* * *

Required evidence. Except as specified in paragraph (c)(2)’ of this

section, the petitioner must submit the following evidence with the
properly completed Form I-800:

(D

The Form I-800A approval notice. .

* The requirements at 8 C.F.R. § 204.313(c)(2) are not applicable to this case.
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(3) The report required under article 16 of the Convention, specifying
the child’s name and date of birth, the reasons for making the
adoption placement, and establishing that the competent authority
has, as required under article 4 of the Convention:

1) Established that the child is eligible for adoption;

* % %

(ii1)) Ensured that the legal custodian, after having been
counseled as required, concerning the effect of the child’s
adoption on the legal custodian’s relationship to the child
and on the child’s legal relationship to his or her family of
origin, has freely consented in writing to the child’s
adoption, in the required legal form;

(iv)  Ensured that if any individual or entity other than the legal
custodian of the must consent to the child’s adoption, this
individual or entity, after having been counseled as
required concerning the effect of the child’s adoption, has
freely consented, in writing, to the child’s adoption. . . .

* * *

(vi)  Ensured that no payment or inducement of any kind has
been given to obtain the consents necessary for the
adoption to be completed.

* % %

4) The report under paragraph (d)(3) of this paragraph of this section
must be accompanied by:

* * *

(i) A copy of the irrevocable consent(s) signed by the legal
custodian(s) and any other individual or entity who must
consent to the child’s adoption. . . .

The petitioner and his wife are citizens of the United States. After receiving approval of their
Form I-800A on October 15, 2008, they filed the Form [-800 on December 5, 2008. Upon
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receipt of the report required by 8 C.F.R. § 204.313(d)(3) and Article 16 of the Convention (the
“Article 16 report”), the director issued a notice of intent to deny the petition on December 20,
2008, and the petitioner submitted a timely response. The director denied the petition on June
24, 2009."

The beneficiary |l was born in Belize on April 5, 2008. The birth mother, | is
a citizen of Guatemala who was 23 years of age at the time the Article 16 report was issued. The
record indicates that the beneficiary’s conception was the result of the birth mother being raped
and, as such, the record contains little evidence regarding the birth father.’

As noted previously, the director denied the petition on five grounds: (1) that the petitioner had
failed to establish that the beneficiary’s birthmother had given her irrevocable consent to the
beneficiary’s adoption; (2) that the petitioner, or an individual or entity acting on behalf of the
petitioner, had improperly paid, given, offered to pay, or offered to give money, or anything of
value, to induce or influence a decision; (3) that the petitioner engaged in conduct related to the
adoption or immigration of the beneficiary prohibited by 8 C.F.R. § 204.304, or that the
petitioner has concealed or misrepresented any material facts concerning payments made in
relation to the adoption; (4) that placement of the beneficiary with the petitioners at the time of
his birth violated Article 17 of the Hague Convention; and (5) that denial of the Form [-800A
precludes approval of the Form I-800.

The AAO will address each of the director’s grounds of denial in turn. At the outset of its
analysis, the AAO reminds counsel and the petitioners that the issue before it is whether, based

upon the record of proceeding as currently constituted, the Form 1-800 merits approval.

I Irrevocable Consent of the Birth Mother

The first ground of the director’s denial of the petition was his determination that the petitioner
had failed to establish that the birth mother had irrevocably consented to the adoption.

The record contains a June 17, 2008 document entitled “Consent to an Adoption Order in
Respect of the Infant Named -.” By virtue of that document, the birth mother consented
to the adoption.

* Although the director had approved the Form I-800A on October 15, 2008, he issued a service motion to
reopen the application, pursuant to 8 C.F.R. § 103.5(a)(5)(ii), on February 6, 2009. The Form I-800A was
ultimately denied on June 24, 2009.

* The AAO finds the evidence of record sufficient to establish that the birth mother is the beneficiary’s
“sole parent” as that term is defined at 8 C.F.R. § 204.301, and will therefore not inquire into whether the
birth father has consented to the adoption of the beneficiary.
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However, the November 17, 2008 Article 16 report uncovered information undermining the
validity of that document. In particular, the AAO notes the following language of the Article 16
report:

[The birth mother told the interviewer that after the birth of the beneficiary] she
stayed in the hospital for either one or two days and when she was released the
[petitioner’s wife] took [the birth mother] back to | N} } I bome and [the
petitioner’s wife] took the baby with her.

She continued by saying that a few days later she became very depressed and
regretted the decision of giving up her child. She stated that she had no way of
locating the family because she wanted back her baby. She said that she never
breastfed her baby, and hated the idea that her son would leave the country and
she would not know where the child is. . . .

k%

[The birth mother] stated that at first she was in agreement to the adoption
because she felt that it was the right thing to do considering the event that led to
her getting pregnant, and that she had agreed to get the money and the house in
exchange for the baby. She said but she now regrets the sinful action that she had
agreed to and only wants back her child. She continued that while she knows that
she will get into trouble and that she might have to pay back all the money [to the
petitioner’s wife]; she still is certain that she wants back her child and she feels
guilty of what she did.

She further stated that she believes that |l is upset because he tried to
persuade her to continue with the adoption because she is not in a position to care
for a baby. She said that even [the petitioner’s wife] is upset because [the birth
mother] told the officer about the payments and promises; and that [the
petitioner’s wife] told her that she never promised her anything.

[The birth mother] stated that it was not until the baby was two months old [that]

brought a yellow paper and told her to sign her name;® she stated that
she told him that she cannot write and he told her to sign an “X.” According to
[the birth mother], she signed on three papers only once; she stated that she did
not know what she was signing for and because no one read it to her in Spanish.

7 > refers to in Belize.

® The AAO presumes this was the June 17, 2008 “Consent to an Adoption Order in Respect of the Infant
Named [l 2s the beneficiary would have been just over two months old at the time that document
was executed.
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She stated that she was aware what the adoption process was and that it would
deprive her from parenting her child. She said but five days later she regretted the
decision and now wants back her child. . . .

* * *

[The birth mother] stated that since the birth of her child she only saw the child
once and [the petitioner’s wife] does not agree for her to visit the baby and that
unfortunately she does not know where they live. She continued by saying she is
very remorseful of her decision and desperately wants back her son; she said that
although she is unemployed at the moment she is adamant to get her life together
and provide for her son with the love and care of a mother.

The Article 16 report stated that these meetings with the birth mother occurred on July 1, 2008,
July 22, 2008 and November 4, 2008.

At page 11, the Article 16 report stated the following:

Initially, the birth mother’s plan was to have her child be adopted by [the
petitioners] and has signed the Consent Form on 19" May 2008. However, she
has recanted and no longer wants to give the child up for adoption.

At page 13, the Article 16 report stated the following:

The birth mother had previously consented to the adoption. She has now recanted
on her consent and wants back her child.

The petitioner and his wife were provided notice of the findings of the Article 16 report via the
director’s December 20, 2008 notice of intent to deny the petition. In her December 22, 2008
letter, the petitioner’s wife responded to the director’s notice. The petitioner’s wife stated that
she was shocked to read “the many false statements made by [the birth mother].” In rebuttal to
the birth mother’s testimony regarding her lack of understanding of the consent form, the
petitioner’s wife stated that the birth mother was in fact aware of what she was signing when she
consented to the adoption. She stated that [ ]JBlMMlE prcsented the consent form to the
birth mother and explained its contents to her in the Spanish language.

The director found the testimony of the petitioner’s wife insufficient to overcome the testimony
of the birth mother, and denied the petition on June 24, 2009.

’ The AAO presumes that the petitioner’s wife is referring to_ who was referred to by the

birth mother as _’
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On appeal, counsel submits the following documentation pertinent to the issue of the birth
mother’s irrevocable consent to the adoption:

Counsel’s August 17, 2009 letter;

Counsel’s September 28, 2009 letter;

A September 25, 2009 affidavit from _

A document, dated August 18, 2009, which appears to be an affidavit from the birth
mother; and

e A second document, also dated August 18, 2009, which also appears to be an affidavit
from the birth mother.

In his August 17, 2009 letter, counsel states, with regard to the June 17, 2008 consent decree,
that the court officer “swore to the fact that [the birth mother] understood the full meaning and
effect.” Counsel states that the petitioner and his wife “have also clearly stated that the birth
mother gave her irrevocable consent to the adoption, and that any allegations that may have been
raised are not supported by a preponderance of the evidence.”

In his September 28, 2009 letter, counsel states that the birth mother has voluntarily, knowingly,
and intelligently again consented to the relinquishment and adoption of the beneficiary.

In her September 25, 2009 affidavit, _ states that she is a licensed pediatrician
in Belize, and that she was present at the birth of the beneficiary. She states that “I specifically
know, as [the birth mother] stated to me by the nursing staff [sic], and as I witnessed by the birth
mother’s actions, that she intended to relinquish her child for adoption.”

Finally, the AAO turns to the new testimony of the birth mother. In the first affidavit, which was
prepared on August 18, 2009,' the birth mother states that she decided, voluntarily, to give the
beneficiary up for adoption, and that she consented to an adoption order on June 17, 2008."" She
states further that on that date she also said that the adoption order could be used as evidence of
her consent when the adoption application was heard by a judge. She also states that the
meaning of the June 17, 2008 document was explained to her, in the Spanish language, and that
she fully understood the meaning and effect of the document and that, since that time, she has
not withdrawn her consent to the adoption. Finally, she states the following:

That today the 18" day of August, 2009 I sign this document consisting of two
pages which again was fully explained to me in the Spanish Language and I say
that I fully understand the nature of the document and I am prepare[d] to
surrender my child for adoption.

' Although dated August 18, 2009, this document provides a year of 2008 at its top portion, which calls
into question the reliability of the document.

" The AAO presumes that the birth mother is referring to the June 17, 2008 “Consent to an Adoption
Order in Respect of the Infant Named -
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In her second affidavit, which was also prepared on August 18, 2009," the birth mother states
that she spoke with ‘JJBlf on several occasions regarding the adoption and that, after the
beneficiary was born, he read the adoption consent to her in Spanish, and that she understood
that if she signed it, she would be giving up her parental rights to the beneficiary. The
beneficiary acknowledges her testimony contained in the Article 16 report, and states that she
indeed gave such testimony. However, she states that she gave such testimony in anger during a
period of depression, and that it was not true. She states that she is sorry for having lied, for
having created problems, and that she never intended to harm anyone. She states that she
understands that under Belizean law, she may withdraw her consent to the adoption at any time
before the final adoption is approved by a judge, but that she does not wish to do so. She states
that she wants to place the beneficiary for adoption because she is unable to care for him.

Upon review of the entire record of proceeding, the AAO agrees with the director’s decision to
deny the petition on this ground. The AAO bases its findings in this regard on two separate
factors: (1) that the record lacks the irrevocable consent of the birth mother to the adoption; and
(2) that the record as presently constituted fails to resolve the issues raised by the birth mother’s
testimony in the Article 16 report. The AAO will discuss these two matters separately.

A. The record lacks the irrevocable consent of the birth mother pursuant to
8 C.F.R. § 204.301.

The AAO finds that, irrespective of its finding regarding the issues raised by the testimony of the
birth mother in the Article 16 report, the record lacks her irrevocable consent to the adoption. As
was set forth previously, “irrevocable consent” is specifically defined in the regulation at
8 C.F.R. § 204.301, and the document must contain several specific provisions in order to qualify
as an irrevocable consent. First, the document must specify whether the legal custodian is able to
read and understand the language in which the consent is written. Second, if the legal custodian
is not able to read or understand the language in which the document is written, as is the case
here, the document does not qualify as an irrevocable consent unless the document is
accompanied by several additional items: (1) a signed declaration by an identified individual
establishing that such identified individual is competent to translate the language of the
irrevocable consent into a language that the parent understands; (2) a statement by the individual
stating that such individual did, on the date and at the place specified in the declaration, in fact
read and explain the consent to the legal custodian in a language that the legal custodian
understands; and (3) a statement indicating the language that was used to provide such
explanation. § C.F.R. § 204.301(1).

"2 Again although dated August 18, 2009, the AAO notes that this document provides a year of 2008 at its
top portion, which calls into question the reliability of the document.
13

I i Fclic.
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The record contains three statements by the birth mother: one dated June 17, 2008, and two dated
August 18, 2009.

The June 17, 2008 “Consent to an Adoption Order in Respect of the Infant Named- is
deficient for several reasons. First, the birth mother recanted her June 17, 2008 testimony when
later interviewed for the Article 16 report, which negated such testimony. Second, even if the
birth mother had not recanted her June 17, 2008 testimony, the document would still be deficient,
as it does not satisfy 8 C.F.R. § 204.301. The first reason for the deficiency of this document
under 8 C.F.R. § 204.301 is its lack of a specific statement as to whether the birth mother is able
to read and understand English, the language in which this document is written. The second
reason for the deficiency of this document under 8 C.F.R. § 204.301 1is its lack of a signed
declaration by an identified individual establishing that such individual is competent to translate
the language of the irrevocable consent (English) into a language that the birth mother
understands (Spanish). The third reason for the deficiency of this document under
8 C.F.R. § 204.301 is its lack of a signed statement by the identified individual stating that such
individual did, on the date and at the place specified in the declaration, in fact read and explain
the consent to the legal custodian in a language that the legal custodian understands (Spanish).
The fourth reason for the deficiency of this document under 8 C.F.R. § 204.301 is its lack of a
statement by the identified individual indicating the language that was used to provide such
explanation (again, which would have been Spanish in this case). Finally, the AAO notes that in
her testimony in the Article 16 report, the birth mother stated that she signed a consent she was
given by ‘" However, this document was not signed by ‘|l Rather, it was
signed by a “Commissioner of the Supreme Court” who states her satisfaction that the birth
mother “fully understood the nature of the foregoing document.” The record, however, is
unclear as to whether this commissioner actually saw the birth mother and, if not, how she was
able to make that assessment. For all of these reasons, this document does not constitute
“irrevocable consent” by the birth mother.

Although the two August 18, 2009 documents containing testimony of the birth mother were
prepared after the Article 16 report, the AAO still finds, nonetheless, that they also fail to
constitute irrevocable consent on the part of the birth mother. First, the AAO notes again the
error in the reporting of dates contained in both documents: the headers of both documents
indicate that they were created in 2008, but both documents are dated August 18, 2009. Again,
this error calls into question the reliability of the document. Second, these documents are also
deficient under 8 C.F.R. § 204.301. Although these documents do specify that the birth mother
is not able to read or understand English; they are deficient under 8 C.F.R. § 204.301 for three
reasons: (1) first, they do not contain a specific statement from an identified individual stating
that he or she read and explained the documents to the birth mother in Spanish on August 18,
2009; (2) they do not contain a statement from an identified individual indicating the language
used to provide that explanation; and (3) there is no “identified individual”: the signature of the



SIM 09 069 10022
Page 15

individual signing the document was illegible, and his or her name was not provided.'" For all of
these reasons, these two documents do not constitute “irrevocable consent” by the birth mother.

These specific, technical requirements are set forth at 8 C.F.R. § 204.301, and the AAO is
without discretionary authority to waive them. The regulation at 8 C.F.R. § 204.301 specifically
states that if a document does not meet these technical requirements, the document does not
qualify as an irrevocable consent. None of these three documents satisfies 8 C.F.R. § 204.301.
Accordingly, none of them qualify as irrevocable consent of the birth mother to the adoption.

As such, the AAO agrees with the director’s determination that the record lacks the irrevocable
consent of the birth mother to the adoption.

B. The record of proceeding as presently constituted does not resolve the issues
raised by the birth mother’s testimony in the Article 16 report.

The AAO also agrees with the director’s determination that the record lacks the irrevocable
consent of the birth mother to the adoption for a second reason: that the record fails to resolve the
issues raised by the birth mother’s testimony in the Article 16 report. As a preliminary matter,
the AAO incorporates here, by reference, its previous discussion of the birth mother’s testimony
in the Article 16 report. Again, by the time of the Article 16 report’s issuance, the birth mother
had recanted her consent to the adoption.

Again, counsel’s submission on appeal includes, among other items, the August 18, 2009
supplemental testimony from the birth mother and the assertions of counsel as set forth
previously. The AAO finds that such evidence does not resolve the issues raised by the birth
mother’s testimony in the Article 16 report. Again, the Article 16 report found, at several places,
that the birth mother had recanted her previous consent to the adoption.

The first reason the AAO finds such evidence insufficient to resolve the issues raised by the
Article 16 report pertains to the lack of additional evidence, subsequent to its issuance of the
Article 16 report, from the competent authority regarding its previous determination that the birth
mother had recanted her consent to the adoption. Again, the Article 16 report was prepared by
the Department of Human Services, in Belize, on November 17, 2008. Although the record
contains further communication from that office, and the AAO notes particularly its May 18,
2009 letter addressing this issue, the Department of Human Services has not withdrawn its

' The title of this individual was provided: he or she is a “Commissioner of the Supreme Court.”
However, given that a person bearing this title signed the June 17, 2008 document, yet the testimony of
the birth mother indicated that she did not personally appear before such an individual when giving that
consent (rather, she gave such consent to ‘| llll), the AAO will not presume that on August 18, 2009
the birth mother did appear before a “Commissioner of the Supreme Court” to make this consent. As
such, the AAO will not consider this individual to be the “identified individual” described at
8 C.F.R. §204.301.
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earlier finding that the birth mother recanted her consent to the adoption, or otherwise clearly
indicated that it no longer considers her to be lacking consent for the adoption.

The second reason the AAO finds such evidence insufficient to resolve the issues raised by the
Article 16 report relates to nature of the supplemental testimony of the birth mother itself. As
was noted previously, the affidavits by the birth mother submitted on appeal do not satisfy the
technical requirements at 8 C.F.R. § 204.301 required for such affidavits to qualify as irrevocable
consent. Here, the AAO finds further that the birth mother’s testimony is insufficiently vague as
to why she now recants her statements to representatives of the competent authority recanting her
consent to the adoption. The birth mother’s only explanation as to why she recanted her consent
to the adoption was that “all of this was said in anger and during a period of depression.” No
further explanation was offered. The AAO finds this vague explanation insufficient to overcome
her statements to representatives of the competent authority specifically recanting her consent to
the adoption.

The third reason the AAO finds such evidence insufficient to resolve the issues raised by the
Article 16 report pertains to the reliability of the testimony of the birth mother, as such reliability
was described by counsel and the petitioner. In his August 17, 2009 letter, counsel stated that
“[iJt is important to put into context the relative credibility of the various witnesses and the
statements that were made.” In her December 22, 2008 letter, the petitioner’s wife stated, with
regard to the relative reliability of the birth mother’s testimony, the following:

I am dumbfounded that my testimony, in the Article 16 report, which is absolute
truth, is in question. Yet the accusations of the birth mother, who clearly has
questionable character and motives, lacking skills and motivation to care for a
baby/child, would be reacted to as though she were speaking truth. I will repeat,
[the birth mother] confessed to me and others about relinquishing two other
children, one who was sold. She told us this with no remorse in her voice, but
rather, matter of fact. That is often typical for people of her background; children
are not cherished. Her life has been a difficult one; common in this part of the
world. She lost her parents at a young age; she stated to us that her father was
murdered. She had no education. She cannot read or write. Her character would
naturally be compromised, thus, lying is purposeful.

Having made these statements regarding the reliability of the testimony of the birth mother,
counsel and the petitioner now request that the AAO accept the brief, vague, and generalized
testimony of the birth mother regarding her most recent decision to recant her testimony
recanting her consent to the adoption. If counsel and the petitioner do not find the testimony of
the birth mother reliable, it is unclear why they would expect the AAO to accept her most recent
testimony as any more reliable or credible than her previous testimony.

For all of these reasons, the AAO finds that the evidence submitted on appeal fails to resolve the
issues raised by the birth mother’s testimony in the Article 16 report.
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As such, the AAO agrees with the director’s determination that the record lacks the irrevocable
consent of the birth mother to the adoption.

C. Conclusion

Pursuant to the discussion contained above, the AAO agrees with the first ground of the
director’s denial: that the record lacks the irrevocable consent of the birth mother to the adoption.
The AAO bases its finding in this regard on two independent grounds: (1) that the record lacks
the irrevocable consent of the birth mother to the adoption pursuant to 8 C.F.R. § 204.301; and
(2) that the record as presently constituted fails to resolve the issues raised by the birth mother’s
testimony in the Article 16 report. These factors, alone, mandate denial of the Form I-800.

Having made that determination, the AAO turns next to the second ground of the director’s
decision: that the petitione