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DISCUSSION: The Director, National Benefits Center, denied the Form 1-600, Petition to Classify 
Orphan as an Immediate Relative, and the matter is now before the Administrative Appeals Office 
(AAO) on appeal. The appeal will be sustained, the director's decision will be withdrawn, and the 
matter remanded for further action. 

The petitioner seeks classification of an orphan as an immediate relative pursuant to section 
lOl(b)(l)(F) of the Immigration and Nationality Act ("the Act"), 8 U.S.C. 5 llOl(b)(l)(F). The 
director determined that the beneficiary did not meet the definition of an orphan because she was 
not under the age of sixteen at the time the petition was filed. On appeal, the petitioner contends 
through counsel that the beneficiary meets the definition of an orphan because she was under the 
age of sixteen at the time the Form 1-600 was filed. 

Section lOl(b)(l)(F)(i) of the Act defines an orphan, in pertinent part, as: 

a child, under the age of sixteen at the time a petition is filed in his behalf to accord a 
classification as an immediate relative under section 201(b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the child 
for emigration and adoption; who has been adopted abroad by a United States citizen 
and spouse jointly, or by an unmarried United States citizen at least twenty-five years of 
age, who personally saw and observed the child prior to or during the adoption 
proceedings; or who is coming to the United States for adoption by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty-five 
years of age, who have or has complied with the preadoption requirements, if any, of 
the child's proposed residence; Provided, That the Attorney General is satisfied that 
proper care will be furnished the child if admitted to the United States[.] 

The record reflects that the petitioner is a married U.S. citizen. The beneficiary is a native and 
citizen of Nigeria. The petitioner filed a Petition to Classify Orphan as an Immediate Relative 
(Form I-600), which the director denied on October 21,2010. The petitioner timely appealed. 

Here, the director correctly noted that the record contains at least two different dates of birth for the 
beneficiary. In the Form 1-600, the petitioner indicated that the beneficiary was born on March 15, 

w h i c h  is consistent with the birth mother's July 1, 2008 Statutory Declaration of Age. On 
April 22, 2008, the beneficiary's birth mother executed an affidavit indicating that the beneficiary 
was born on February 29, ' See also Correction to Statutorv Declaration o f A ~ e .  dated Mar. .- * - .  
27,2009 (explaining;hat the March 15, and t&t the beneficiary's actual date of 
birth is February 29, ) ;  Afidavit dated Nov. 15, 2010 (same); Statutory 
Declaration ofiige, dated Nov. 15,201 0 (same). 

I Counsel states that because was not a leap year, February 29, , should be viewed as 
March 1, m. 
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However, the director's determination that the petitioner was over the age of 16 at the time the 
Form 1-600 was filed lacks support in the record. Specifically, the director's decision indicates that 
the petitioner's Form 1-600 was filed on August 13, 2009. The record reflects, however, that the 
petitioner's Form 1-600 was filed with U.S. Citizenship and Immigration Services on February 13, 
2009.~ Based on the February 13,2009 filing date and a March 1, birth date, the beneficiary 
was years, months, a n d l d a y s  old on the date of filing.3 

Section 291 of the Act, 8 U.S.C. 5 1361, provides that the burden of proof is on the petitioner to 
establish eligibility for the benefit sought. Here, the petitioner has met the burden of proving that 
the beneficiarv was under the ape of 16 vears at the time the oetition was filed. as reauired under - 
section l ~ l ( b j ( l ) ( ~ ) ( i )  of the Act. ~ c c o r i i n ~ l ~ ,  the appeal wili be sustained, the.directdr's decision 
will be withdrawn, and the matter will be remanded for continued processing. 

ORDER: The appeal is sustained, and the director's October 21, 2010 decision is withdrawn. 
The petition is remanded to the director for continued processing and entry of a new 
decision. 

2 The record shows that the New York City Field Office received the petition and the appropriate fees on 
February 13, 2009. Although the Field Office issued a letter dated August 13, 2009 which requested 
additional evidence, the letter did not indicate that the petition had been rejected. Rather, the letter explained 
that adjudication would be withheld pending the submission of the additional evidence or the expiration of 
the time allowed for such submission. 

3 Under the initially claimed March 15, 1994 date of birth, the beneficiary would have been 14 years, ten 
months, and 29 days old at the time of filing. 


