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DISCUSSION: The New Delhi, India Field Office Director (the director) denied the Petition to 
Classify Orphan as an Immediate Relative (Form 1-600) and the matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will 
remain denied. 

Applicable Law 

The petitioner seeks classification of an orphan as an immediate relative pursuant to section 
101(b)(1)(F)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. § l101(b)(1)(F)(i), which 
defines an orphan, in pertinent part, as: 

a child, under the age of sixteen at the time a petition is filed in his behalf ... who is an orphan 
because of the death or disappearance of, abandonment or desertion by, or separation or loss 
from, both parents, or for whom the sole or surviving parent is incapable of providing the proper 
care and has in writing irrevocably released the child for emigration and adoption[.] 

The regulation at 8 C.F.R. § 204.3(b) states, in pertinent part, the following: 

Abandonment by both parents means that the parents have willfully forsaken all parental rights, 
obligations, and claims to the child, as well as all control over and possession of the child, 
without intending to transfer, or without transferring, these rights to any specific person(s). 
Abandonment must include not only the intention to surrender all parental rights, obligations, 
and claims to the child, and control over and possession of the child, but also the actual act of 
surrending such rights, obligations, claims, control, and possession. A relinquishment or release 
by the parents to the prospective adoptive parents or for a specific adoption does not constitute 
abandonment. Similarly, the relinquishment or release of the child by the parents to a third 
party for custodial care in anticipation of, or preparation for, adoption does not constitute 
abandonment unless the third party (such as a governmental agency, a court of competent 
jurisdiction, an adoption agency, or an orphanage) is authorized under the child welfare laws 
of the foreign-sending country to act in such a capacity. A child who is placed temporarily in 
an orphanage shall not be considered to be abandoned if the parents express an intention to 
retrieve the child, are contributing or attempting to contribute to the support of the child, or 
otherwise exhibit ongoing parental interest in the child. A child who has been given 
unconditionally to an orphanage shall be considered to be abandoned. 

* * * 

Competent authority means a court or governmental agency of a foreign-sending country 
having jurisdiction and authority to make decisions in matters of child welfare, including 
adoption. 

Desertion hy both parents means that the parents have willfully forsaken their child and have 
refused to carry out their parental rights and obligations and that, as a result, the child has 



become a ward of a competent autbority in accordance with the laws of tbe foreign-sending 
country. 

Disappearance of both parents means that both parents have unaccountably or inexplicably 
passed out of the child's life, their whereabouts are unknown, there is no reasonable hope of 
their reappearance, and there has been a reasonable effort to locate them as determined by a 
competent authority in accordance with the laws of the foreign-sending country. 

* * * 

Loss from both parents means the involuntary severance or detachment of the child from the 
parents in a permanent manner such as that caused by a natural disaster, civil unrest, or other 
calamitous event beyond the control of the parents, as verified by a competent authority in 
accordance with the laws of the foreign sending country. 

* * * 

Separation from both parents means the involuntary severance of the child from his or her 
parents by action of a competent authority for good cause and in accordance with the laws of 
the foreign-sending country. The parents must have been properly notified and granted the 
opportunity to contest such action. The termination of all parental rights and obligations must 
be permanent and unconditional. 

Facts and Procedural History 

The AAO previously issued a Notice of Derogatory Evidence (NDE) to the petitioner on June 14, 
2012, which contained the pertinent facts, procedural history and the derogatory evidence in the 
record. The AAO afforded the petitioner a period of twelve weeks to respond to the NDE, or until 
September 6, 2012. As of this date, the petitioner has not responded and we, therefore, issue a 
decision based upon the record as it presently stands. 8 C.F.R. § 103.2(b)(13)(i). 

Analysis 

The AAO conducts appellate review on a de novo basis. See Soltane v. Do.T, 381 F.3d 143, 145 
(3d Cir. 2004). De novo review of the relevant evidence fails to demonstrate that the beneficiary is 
eligible for the requested visa classification. 

Section 101(b)(1)(F)(i) of the Act states, in part, that a child may be deemed an orphan "because of the 
death or disappearance of, abandonment or desertion by, or separation or loss from. both parents[T 
Each of these terms are defined at 8 C.F.R. § 204.3(b) and were set forth earlier in this decision. As 
determined in the NDE, the beneficiary's parents are alive and their whereabouts are known, which 
means that the petitioner cannot establish that the beneficiary is an orphan due to the death of 
disappearance of her biological parents. The evidence also does not demonstrate that the beneficiary 
was lost or separated from her biological parents because she was not permanently and involuntarily 
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severed or detached from them. Accordingly, the beneficiary can only be classified as an orphan if the 
petitioner can demonstrate that she was abandoned or deserted by her biological parents. 

~d the petitioner of the biological parents' statements regarding an individual named 
__ who was involved in the petitioner's ability to secure guardianship over the 
beneficiary. The NDE also notified the petitioner that the biological parents stated: (1) that they 
gave the beneficiary directly to the petitioner; (2) their willingness to care for the beneficiary should 
she be unable to go with the petitioner; and (3) their continued involvement in the beneficiary's life. 
Overall, the evidence fails to demonstrate that the beneficiary was abandoned or deserted by both 
parents because the biological parents have continued to exhibit an ongoing interest in the 
beneticiary's life, and did not willfully forsake or refuse to carry out their parental rights over the 
beneficiary but instead sought to transfer their parental rights only to the petitioner for a specific 
adoption. Accordingly, the beneficiary's biological parents did not desert or abandon her as those 
terms are defined in the regulation at 8 C.F.R. § 204.3(b). Consequently, the beneficiary does not 
meet the orphan definition at section 101(b)(1)(F)(i) of the Act. 

Conclusion 

In these proceedings, the petitioner bears the burden of proof to establish the beneficiary's eligibility by 
a preponderance of the evidence. Section 291 of the Act, 8 U .S.c. § 1361; Matter of Chawathe, 25 
I&N Dec. 369, 375 (AAO 2010). The petitioner has not met that burden and the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. The petition remains denied. 


