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DISCUSSION: The New Delhi, India Field Office Director (“the director™) denied the Petition to
Classify Orphan as an Immediate Relative (Form [-600). The matter is now before the
Administration Appeals Office (AAQ) on appeal. The appeal will be dismissed. The petition will
remain denied.

Applicable Law

The petitioner seeks classification of an orphan as an immediate relative pursuant to section
101(bY 1)}(F) of the Act, 8 U.S.C. § 1101(b)(1)(F), which defines an orphan, in pertinent part, as:

(i) a child, under the age of sixteen at the time a petition is filed in his behalf . . . who is an
orphan because of the death or disappearance of, abandonment or desertion by, or separation
or loss from, both parents, or for whom the sole or surviving parent is incapable of providing
the proper care and has in writing irrevocably released the child for emigration and
adoption[.]

The regulation at § C.F.R. § 204.3(b) states, in pertinent part, the following:

Abandonment by both parents means that the parents have willfully forsaken all parental
rights, obligations, and claims fo the child, as well as all control over and possession of the
child, without intending to transfer, or without transferring, these rights to any specific
person(s). Abandonment must include not only the intention to surrender all parental rights,
obligations, and claims to the child, and control over and possession of the child, but also the
actual act of surrendering such rights, obligations, claims, control, and possession. A
relinquishment or release by the parents to the prospective adoptive parents or for a specific
adoption does not constitute abandonment.  Similarly, the relinquishment or release of the
child by the parents to a third party for custodial care in anticipation of, or preparation for,
adoption does not constitute abandonment unless the third party (such as a governmental
agency, a court of competent jurisdiction, and adoption agency, or an orphanage) is
authorized under the child welfare laws of the foreign-sending country to act in such a
capacity. . . . A child who has been given unconditionally to an orphanage shall be
considered to be abandoned.
* *® *

Competent authority means a court or governmental agency of a foreign-sending country
having jurisdiction and authority to make decisions in matters of child welfare, including
adoption.

Desertion by both parents means that the parents have willfully forsaken their child and
have refused to carry out their parental rights and obligations and that, as a result, the
child has become a ward of a competent authority in accordance with the laws of the
foreign-sending country.

Disappearance of both parents means that both parents have unaccountably or
inexplicably passed out of the child's life, their whereabouts are unknown, there is no
reasonable hope of their reappearance, and there has been a reasonable effort to locate
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them as determined by a competent authority in accordance with the laws of the foreign-
sending country.

* * #
Loss from both parents means the involuntary severance or detachment of the child from
the parents in a permanent manner such as that caused by a natural disaster, civil unrest, or
other calamitous event beyond the control of the parents, as verified by a competent
authority in accordance with the laws of the foreign sending country.

* * #

Separation from both parents means the involuntary severance of the child from his or her
parents by action of a competent authority for good cause and in accordance with the laws
of the foreign-sending country. The parents must have been properly notified and granted
the opportunity to contest such action. The termination of all parental rights and
obligations must be permanent and unconditional.

Facts and Procedural History

The petitioner is a 50-year-old U.S. citizen who was appointed guardian of the beneficiary
pursuant to an order of guardianship issued by the Court of the Family Judge South at Karachi,
Pakistan on July 26, 2011. The petitioner filed the Form I-600 with the U.S. Consulate in
Islamabad, Pakistan on June 9, 2011, seecking to classify the beneficiary as an orphan. Consular
personnel determined that the Form I-600 was not clearly approvable and forwarded it to the
director for adjudication in accordance with the regulation at 8§ C.F.R. § 204.3(h)(11). On
January 13, 2012, the director issued a Notice of Intent to Deny (NOID) the petition because the
U.S. consular investigation revealed that the beneficiary did not originate from The Health
Oriented Preventative Education (“HOPE™) Center as alleged in the petition and as referenced in
the supporting documentation and further that the record failed to demonstrate that HOPE is
authorized or qualified under the child welfare laws of Pakistan to provide custodial care in
anticipation of, or preparation for, an adoption. The petitioner responded to the NOID, in part,
with his affidavit, an affidavit signed by | NN the petitioner’s lawyer in Karachi,
Pakistan, and previously submitted documentation. After considering the evidence in the record,
the director denied the petition because the beneficiary was not an orphan as described at section
101(b)(1)(F)(i) of the Act.

On appeal, counsel contends that the beneficiary meets the definition of an orphan as an abandoned
child, as that term is defined at 8 C.F.R. § 204.3(b), because he was left with HOPE and his parents
made no claim to him. Counsel asserts that the family court documents previously submitted
demonstrate that HOPE is a “competent authority”™ and that the beneficiary was abandoned and that
ties between the beneficiary and his biological parents were severed.

Analysis
The AAO conducts appellate review on a de novae basis. See Soltane v. DOJ, 381 F.3d 143, 145

(3d Cir. 2004). Upon review, we find that the evidence in the record does not demonstrate the
beneficiary’s eligibility to be classified as an orphan.
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In an October 9, 2010 letter on M letterhead, [ N RGN ' OFF.
states that the beneficiary was “left abandoned at the | ©::nches,

situated in [ [EEEEEEEEEE o» $" October 2010 whose background is not known™ [N
states further that the child was placed in the interim custody of the petitioner and his
wife through their relatives.” In a November 9, 2010 fetter on Il letterhead,
re-states the information contained in the October 9, 2010 letter and adds: “We did not know the
birth details of [the beneficiary] as the child in question was found at one of our branches™ and that
as such the child’s birth date was fixed as the “collection date.” In a third letter signed by [ NGz
dated December 9, 2()10,— repeats her previous statements and adds
that the petitioner and his wife have given the child a name, the child is residing with them, and that
no one has come to claim him. The record includes a copy of the beneficiary’s purported birth
certificate identifying his father and mother as the petitioner and his wite and the beneficiary’s date
of birth as October 8, 2010, along with the beneficiary’s district of birth asiGTTa_E

In the order of guardianship issued by the Court of the | NG o )01y 26,
2011, the respondents were identified as IIIlll and the public at large. The judge indicated that
notice of the proposed guardianship had been published in the & on May
18, 2011. The record includes a translation of a notice placed in the [ NENGEGNGNGEGEG
May 18, 2011 informing all relatives and interested persons that the petitioner and his wife had
filed an application to be appointed the beneficiary’s guardian. The notice identified the

beneficiary only by the name given to him by the petitioner and his wife; no notice was given of
the beneficiary’s date of birth or location of the alleged abandonment.

The record contains no evidence that Il is a governmental agency, a court of competent
jurisdiction, an adog)tion agency, an orphanage, or a competent authority, as that term is defined at 8
C.FR. § 204.3(b)." Although counsel states on appeal that Il is a considered a competent
authority, without documentary evidence to support the claim, the assertions of counsel will not
satisfy the petitioner's burden of proof. Matter of Obaighbena, 19 1&N Dec. 533, 534 (BIA
1988);, Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N
Dec. 503, 506 (BIA 1980).

[n addition, the circumstances surrounding the beneficiary’s abandonment have not been
sufficiently explained.  The October 9, 2010, November 9, 2010, and December 9, 2010 letters
signed by [ NN (o ot provide any probative details regarding how [ N
became involved in the beneficiary’s case, such as where the beneficiary was abandoned and the
steps that the organization took, if any, to contact law enforcement authorities or governmental

' The record includes May 14, 2011 affidavits signed by the petitioner’s brother and sister-in-law
acknowledging their carc of the beneliciary until the petitioner and his wile arrived in Pakistan on April 8,
2011,
2 On its websitc, - N describes itseli as:
[A]n NGO providing services ol health and education for the poor and needy in Pakistan. The
major activitics of Il includes provision of health care through hospitals and maternal and
child health centers. In addition education for chiidren is provided through formal and informal
schools. Vocational centers provide computers and vocational training for youth.
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social welfare agencies about the beneficiary and the identitics of his biological parents. In addition,

B (o< not explain how the beneficiary came to be placed in the petitioner’s “interim
custody” through the petitioner’s brother only one day after the beneficiary was allegedly
abandoned. Consequently,— letters do not constitute probative evidence that the
beneficiary was abandoned or deserted by his biological parents, that his parents disappeared from
his life, or that he was separated from his parents as those terms are defined at 8 C.F.R. § 204.3(b).

Similarly, the record does not demonstrate that the Court of the_

Pakistan is a competent authority in guardianship or adoption matters under the laws of Pakistan.
When the petitioner relies on foreign law to establish eligibility for the beneficiary, the
application of the foreign law is a question of fact, which must be proved by the petitioner.
Matter of Kodwo, 24 1&N Dec. 479, 482 (BIA 2008) (citing Matter of Annang, 14 1&N Dec. 502
(BIA 1973)). In this matter, the record does not demonstrate that the court had jurisdiction and
authority to make decisions over the beneficiary’s guardianship, or that the court ever assumed
legal guardianship of the beneficiary. To the contrary, according to the petitioner’s affidavit as
well as the affidavits of others who submitted testimony on his behalf, the beneficiary had been
living with the petitioner’s relatives in Pakistan since the day after his alleged abandonment and had
never been in the legal or physical custody of the court or any other governmental entity in Pakistan.

Conclusion

The record lacks sufficient evidence to establish that the beneficiary meets the definition of an
orphan at section 101(b)(1)}F)(i} of the Act. As always, the burden of proving eligibility for the
benefit sought rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361; Matter of
Chawathe, 25 1&N Dec. 369, 375 (AAO 2010). Here that burden has not been met.

ORDER: The appeal is dismissed. The petition remains denied.



