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DATE: DEC 0 9 2013 OFFICE: NATIONAL BENEFITS CENTER 

INRE: Petitioner: 
Beneficiary: 

U.~ •. ~epartment of Homeland Seciu'ity 

U.S. Citizenship and Immigration Services 
Administrative Appeals Office (AAO) 
20 Massachuset.ts Ave., N.W., MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 
Services 

FILE.: 

PETITiON: Petition to Classify Orphan as an Immediate Relative Pursuant to section lOl(b)(l)(F)(i) of 
the Immigration and Nationality Act, 8 U.S.C. § llOi(b)(l)(F)(i) 

ON 1.3EI:IALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed rMase find the decision of t_he Administrative Appeals Office (AAO) in your cas.e. 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy tl:uoiJgh non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for, consideration, you may file a rnotion to recollsi<:fer 
or a motion to reopen, respectively. Aily motion must be fjled on a Notice of Appeal or Motion (Form I-

290B) within 33 days of the date of this de.cision. Please review the Fori.D I~290B instructions at 
http://ww:w._u~cis.g_ov/forms for the latest-information on fee, tiling locatiQn, 3nd otl)er requirements. 
See also 8 C.P.R.§ 103.5. Do not file a motion directly with the AAO. 

Thank you, 

-
n Rosenberg 

Chief, Administrative Appeals Office 

www.uscis;gov 
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DISCUSSION: The Director, National Benefits Center, denied the Petition to Classify Orphan as an 
Immediate Relative (Form 1-600), and the matter is now before the Adrni:p._istrative Appeals Office 
(AAO) on appeal. The appeal will be dismissed. The petition will remain denied. 

The petitioner seeks classification of an orphan as an immediate rehitive pursuant to section 
101(b)(1)(F)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(b)(l)(F)(i). The 
director denied the petition on the basis of his determination ~hat the petitioner had failed , to 
establi$h ·that the beneficiary qualifies for classification as an orphan as that term is defined at 
section lOl(b )(l)(F)(i) of the Act. Specifically, the director found that" because tbe petitioner's 
adoption of the beneficiary was the result of a direct relinquishment or release, the petitioner had failed 
to establish that the beneficiary had been abandoned by both birth parents as that term is defined in th~ 
regulation. 

Applic_qble Law 

The petitioner seeks cla:ssi[lcation of ap orp)utn as an immediate relative pursuant to section 
lOl(b)(l)(F)(i) Of the Act, 8 U.S.C. § llOl(b)(l)(F)(i), which defines an orphan, in pertinent part, 
as: 

a child, \lncler the age of sixteen at the time a petition is filed . . . who, is an orphan becau~e of 
the death or disappea.ra11ce of, abandonment or desertion by, or separation or loss from, 'both 
patents, or for whom the sole or survivipg parent is incapable of providing the proper care a:nd 
has in writing irrevocably released the chilq for emigratio11 and adoption .... Provided, That the 
[Secretary of the Department of Homel~nd Security] is satisfied that proper care will be 
furnished the child if admitted to the United States[.] 

The regl.ilatiort at 8 C.P.R. § 204.3(b) states, in pertinent part, the following: 

Abandonment by both parents means that the parents h(lve willfully forsaken all 
parental rights, obligations, and claims to the child, as well a.s all control over and 
possession of the child, without intending to transfer, or Without transferring, these 
rights to ll_ny specific person(s). Abandonment must include not only the intention to 
surrend_er aU paremal rights, obligations, and claims to the child, an.d comrol over 
and possession of tbe child, but also the actual act of surrendering such rights, 
obligations, claims, co11trol, and possession. A relinquishiilent or release by tbe 
parents to the prospective adoptive parents or for a ~pecific adoption does not 
constitute abandonment. Similarly, the reli_nquishme11t or release of the child by the 
parents to a third party for custodial care in a_Qticipation of, or preparation for, 
adoption does not constitute abandonrtlent unless the third party (such as a 
govertlrtlental agency, a court of competent jurisdiction, an adoption agency, or an 
orphanage) is authorized under the child welfare laws of the foreign-sending country 
to act i11 S\lCh a capacity. A child who is placed temporarily ill a:p. orphanage shall 
not be considered to be abandoned if the parents express an intention to retrieve the 
child, are contributing or attempting to contribute to the support of the child, or 
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otherwise exhibit ongoing parental interest in the chUd. A child who has been given 
unconditionally to an orphanage shall be cons_idered to be a,bandoned. 

* * * 

Competent authority means a court or gov~fiillleQ.tal agency .of a foreign-sending 
~Quntry having jurisdiction and authority to make decisions in matters of child 
welfare, inclu_d.ing adoption. 

Desertion by both patents means tha.t the parents have willfully forsaken their child 
and have refuSed to catty out their paren..t:<!J right.~ and obligations and that, as a 
result, the child has become a watd of a competent a11tbority in accordance With the 
lqW~ Of tbe foreign-sending COUntry. 

Disappearance of both parents me~s that both . parents have unaccountably or 
inexplicably passed out of the child's life; thei_r whereabouts are unknown, there is 
n.o reasonable · hope of their reappearance, and there bas been a reasonable effort to 
locate them a,s determined by a competent authority in accord.ance with the laws of 
the f.oteign"sertding country. 

Foreign-sending country means the CQu.Pt.ry of the orphan's citizenship, or if p.e or 
she is· not permanently residing in the co\.m(ry of citizenship, the country of the 
orphan's habitual residence. This exCludes a country to which t_he orphan travels 
temporarily, or to which he or she travels either a5 a prelude to, or in conjunction 
with, his ot her adoption and/or ii.nllligration to the tJni.ted States. 

* * * 

Incapable of providing proper care means that a sole or SurViving parent is urt!lble td 
provide for the child's basic needs, col).sistent with the .local standards of the 
foreign-sending country. 

Loss from both parents means the involuntary sever~ce or detachment of the child 
froro. the parents in a permanent manner such as that ~used by a natural disaster, Civil 
unrest, or ot)ler ca;\amltous event beyond the contr6l of the parents, as verified by a 
competent aut.hority in accordance with the laws ofthe foreign-"sending country~ 

* * * 

S~par(ltion from both parents means the involuntary severance of the child from his 
or .her parents by action of a competent authority for good· cause and in accordance 
with the laws Of the foreign-sending country. the parents must have beep properly 
notified and granted the opportunity to contest such action. The tetminatioti of aU 
parental rights ~nd obligations must be petrn~ent and uncooditiQnai. 
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Sole parent me<J.ns the mother when it is established that the child is illegitimate a,nd' 
has· not acquired a, parent within .the meaning of section 10l(b)(2) of the Ac;t. An 
illegitimate child shall be considered to have a sole parent if his or her father h;is 
severed all parental ties, rights, duties; ai).O obli.gations to the child, or if his or her 
father has, in writing, irrevocably released the child for emigration ·and adoption. 
Th1s definition is not applicable to childten born in countries which make no 
distinction }J.etween a child born in or out of wedlock, since all such children are 
considered to be legitim;:tte. In all cases, a sole parent must be incapable. of 
providing proper care as that tetlil is defined in this. section. 
, .. , . I • 

Surviving parent means the child's living parent When the child's other p<,rrent is 
deCJ.:d., and the child has not acquired another patent within the ineCJ.:ning of section 
101(b)(2) ofthe Act. ln all ~s.es, a surviving patent must be incapable of providing 

·proper tate as that term is defined i.n this section. 

The pertinent provisions of 8 C.P.R. § 204.3(d) state the following: 

(d) Supporti!lg documentation for a petition for an identified orphan , . An 
orphan petition must be accompanied by full documentation as follows: 

* * * 

(l)(ii) The orphan's birth certificate, or if such a certificate is not 
av<J.ilable, aJl, explanation together with other proof of identity 
and age; · 

(iii) Evidence that the. child is art orphan as appropriate to the case: . 
•f . . 

· (A) Evidence that the orphan has been abandoned or 
deserted by, ·separated or lost from both patents, or tha,t 
both parents. bave dis.appeared as those terrilS ate 
ddined irt paragraph (b) of this section; or 

(B) The death certificate(s) of the nrphai).':~ parent(s), if 
applicable; 

(C) If th.e orphan has only a sole or surviving parent, as 
defined in paragraph (b) of this section, evidence of 
this fact and evidenGe that tbe sole or surviving patent 
is incapable of providing for the orph:;m's ·care and has 
irrevocably released the orphan for em:ign1ti0n and 
d t

• I 
a op IOn .. ;. 
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Facts and Procedu,tal His tory 

The petitioner and her hu~band are U.S. cit~ens wlto seek to classify the three-year-old beneficiary, 
a citizen of Morocco, as an orphan. The petitioner initially filed a Form i-600 on behalf of the 
beneficiary on November 22, 2010. The approval of that petition was revoked on August 18, 2011 
after the director determined that the petitioner failed to establish that the benefici~ry had been 
aba11doned by both birth parents as that term is defined in the regulation. 

The petitioner filed the instant Fotin I-600 ,with U.S. Citizenship a11d Immigration Services (USCIS) 
on June 13, 2012. The director first issued a Request for · Evidence (RFE) on the abandonment. of 
the beneficiary. The director then issued a Notice oflnteht to D_eny (NOID) the petition because he 
found that tbe record contained conflicting court documentation regarding the birth parents' 
teli:nquishment of the beneficiary. The pet_iUoner, through counsel, timely responded to the NOID 
with a brief and additional evidence. The director reviewed the record and determined that the 
petitioner adequately explained the coiiflicting court documentation, but fajled to establish that the 
beneficiary was abandoned as that term is defined ih the teg\llation. 
( ; 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cit. 2004). Upon review, the record does not demonstrate the beneficiary's eligibility as an 'orphan. 
The appeal will be dismissed for the following reasons, 

Analysis 

Abandonment by both parents 

The term ''abandonment by both parents" is specifically defined at 8 C.F.R. § Z04.3(b). In order for 
the beneficiary to meet the definition of an orphan under this standard, the petitiop.er must 
demons.tra.te that both of the beneficiary's birthparents have '~willfully forsaken all parental rights, 
obligations, and Claims to the child; as well as all control over and possession of the child, without 
intending to transfer, or without transferring, these rights to any specific person(s).;' 8 C.F.R. · § 
204.3(b ). The regulation emphaSizes further that "relinquishment or relee:tse by the parents to the 
prospective adoptive parents or for a specific adoptiop does hot constitute abandonment.'' !d. 
Moreover, if the child was relinquished or released to a third party for custodial care in anticipation 
of, or preparation for, adoption, then a finding of abandonment cannot be made unless the third 
party On,1ch as a governmental agency, a court of competent jurisdiction, an adoption agency, or an 
orphanage) is authorized under the child welfare laws of the foreig11-sending country to act in SlJCh a 
capacity. See id. 

The record contains the following evidence related to the gui:lrdianship proceedings over the 
beneficiary i11 Morocco: the birth parents' sworn testimony, dated May 27, 2010; affidavits from the 
birth mother, respectively dated Novembef 23, 2010 and February 24, 2011; a July 28, ZOll police 
report regarding the birth patents' relinquishment; a Jap.uary 9, 2012 court decree of abandontnent; 
a March 14, 201? court order for guardianship; a. March 15, 2012 court report on the guardianship 
order; a Match 21, 2012 court autborgation to travel abroad; and a September 26, 2012 ~ffidavit 
from two court notaries. 
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The beneficiary's birth mother stated in her fi.rst affidavit that her husband, who is the beneficiary's 
father, abandoned the benefici_ary because he is impoverished and homeless, unemployed and his 
whereabouts are unknown. She stated in het second affidavit that she cannot care for the 
beneficiary because she is indigent, and does not have a home and income. Affidavits of the 
beneficiary's birth mother, dated November 23, 2010 a,nd February 24, 2011. However, a pollee 
inquiry issued a few months later provided that the beneficiary's birth parents went to a police 
department together to discuss their relinquishment of the beneficiary to the petitioner and her. 
husband. Police Department of Settat Report, dated July 28, 2011. The beneficiary's birth parents 
also previously appeared together before two court notaries to testify that they directly relinquished 
the beneficiary to the petitioner for custody and legal guardianship. See Court of first Instance of 
Berrechid, Notary Division, Guardianship Testimonial (Kafala), dated May 27, 2010. The 
petitioner· obt&ined a court decree finding that the bel)eficiary was abandoned because her birth 
patents "ate needy and no member of het family could raise her or financially support her." Court 
of the First Instance of Settat, decree dated January 9, 2012. the court subsequently granted the 
petitioner gtlardianship over the beneficiary and authorization for the petitiqner to travel. with the 
beneficiary to the United States. Order Granting Guardianship (Kafala) of a Child_ Without 
Custodian, dated March 14, 2012; Authorization to Take a Ward Abroad, dated March 21, 2012. 
The direc.tor correctly detenpined that the birth parents' relil)quishment of the beneficiary to the 
petitioner and her husband for a specific adoption does not constitute "abandonment" as that term is 
defined in the regulation. 

,~ On appeal, counsel asserts that the beneficiary's birth father abandoned her and her biJ1h mother is 
unable to provide Jot her. Counsel contends that the Moroccan coUrt's abandofirtlent order is 
controlling in these proceedings. the decree of abandonment from the Court of First Instance of 
Settat references a police report, which was entered into the record by counsel in response to the 
RFE. The police report, discussed·above, reflects that both the beneficiary's birth mother and birth 
father appeared at a police department and consented to the petitioner's legal guardianship over the 

. beneficiary because they are indige:pt and the petitioner and b~r husba,nd have a ''life of ease" in the 
United States, The decree concludes that the beneficiary "comes within the ftarilework of Section 1 
of Dahir relating to the guardianship of abandoned children'' because her birth parents are "needy 
and no member of her family could raise her or financially support her.'' Although those 
circumstances deemed the beneficiary "abandoned" under Moroccan law . for purposes of 
guardianship proceedings in that country, the petitioner must still demonstrate that the beneficiary 
has been "abandoned" as that tetrn is defined . at 8 C.F.R. § 204.3(b ), which states that a 
relinquishment or release. by the birth parents to the prospective adoptive parents for a specific 
adoption does not constitute abandonment. As the record shows that that the beneficiary's birth 
parents directly relinqtJisbed the beneficiary to the petitioner for a specific adoption in the United 
States,_ the petitioner has not established tha:t the beneficiary is an orphan because sbe was 
''abandoned by both parents,'' as that term is defined at 8 C.P.R. § 204.3(b ). 

Beneficiary Is Not An Orphan Under Any Of The Other Criteria 
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The teeotd does not show that the benf!ficiary is (lil orphan under any -other criteria delim~ated ·at 
section 1d1(b)(1)(F)(i) of the Act and d_efined at 8 C.f.R § 204.3(b). the record does not indicate 
that both of the beneficiary's birth patents have died, that they have di~appeared, or that the beneficiary 
ba,s become a ward of competent authority as the reSUlt ofhet birth patent's desertion. The record · also 
does not indicate that the beneficiary was involuntarily severed from her birth parents by action of a 
.competent authority for good ca:use ap,d tn accorda.nce with the laws of Morocco.. Nor does the 
record show that the beneficiary was involuntarily and permcw~nUy severed ordetached from her 
birth pclr(!nts due to a natural disaster, civil UiiteSt, ot other calamitous event beyond the control of her 
l)irih parent~ <md a~ verified by a competent authority. The tec_ord establishes t.hl,lt both of the 
beneficiary's birth p&"ents ~e ·living. As such, neither the beneficiary's birth mother nor birth 
father is a "surviving patent." Finally, the record does not establish that the beneficiary meets the 
definition of art orphan because she has a sole parent ip,capable of providing proper care.. The 
regulation prescribes that the.,terth "sole parent" means the motherofan illegitimate child who has 
n.o't ·(J.cquired. another parent. The record in this case indicates that the beneficiary was born in 
wedlock and is the legitim_ate child of her birth parents. ·· 

Conclusion 

As set fotth in the previous dis_cussion, tl!e petitioner has failed to establish that the beneficiary 
meets the definition of an "orphan," as that tetrfi is defined at section 10l(b)(1)(F)(i) of the Act . 
Consequently, the appeal will be dismissed. · 

ln visa petition proceedings, it is the petitioner's burden to establish eligiblfity for the immigration 
benefit sojlgh,t. Section 291 of the Act, 8 U.S.C. § 1361; Mattet of Otiendff, 26 l&N Dec. 127, 128 
(BIA2013).- Here, that burden h'!,s not been met. · 

the appeal is dismissed~ The petition reroajns denied. 


