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DATE: DEC 1 2 2013 
OFFICE: NATIONAL BENEFITS CENTER 

INRE: Petitioner: 
Beneficiary: 

U.S. Department of Homeland Security 

U.S. Citizenship and Immigration Services 
Ad111inistrative Appeals Office (AAO) 
20 Massachusetts Ave., N.W., MS 2090 
Washington, DC 20S29c2090 

U.S. Citizenship 
and Immigration 
Services 

FILE: 

PETITION: Petition to Classify Orphan as an Immediate Relative Pursuant to section lOl(b)(l)(F)(i) of 
the Immigration and Nationality Act, 8 U.S.C. § llOl(b)(l)(F)(i) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS" 

Enclosed please find the decision of the Administr~tive Appeals Office (AAO) in your case~ 

This is a non-precedent decision. The AAO does not announce new constructions of law nor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrc;:ctly applied current law or 
policy to your case or if you seek to present new facts for consideration, you may file a motion to reconsider 
or a motion to reopen, respectively. Any motion must be filed on a Notice of Appeal or Motion (Form I-
290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at 
ht!p:flw~ww.usci~.g;ov/!~rms for the l~t~st information on fee, filing location, and other requirements. 
See also 8 C.F.R. § 103.5: Do not file a motion dit¢ctly with the AAO. 

Than}( yo!J, 

n Rosenberg 
Chief, Administrative Appeals Office 

www.uscis.gov 
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DISCUSSION: The Director of the National Benefits Center (the director) initially approved the 
P<!tition to Cl~ssify Orpl_lan as an Immediate Relative , (Form 1-600), but ultimately revoked the 

. ~ . . . . .. . ~ 

petition's approval after proper notice. The m~t~e.r i~ now before the Administrative Appeals Office 
(AAO) on appeal. The appeal Will be dismissed. Approval of the petition will remain revoked. 

Applic;able L(Jw 

Regarding the revocation of approved visa petitions, se.ction 205 of the·Immigration a_nd Nl}tionality 
Act (th~ Act), 8 U.S.C. § 1155, states, in pertinent part: 

The Secretary of Homeland Security may, at any time, for what he deems to be good and 
sMfficient cause, revo],(e the a,pproval of · ~n.y p<!tition Jlpproved by him under section 204. 
Such revo~ation shall be effective as of the date of approval ofa_ny such petit_ion[ .] 

Tbe regpla,tion at 8 C,F,R; § 205.2 governs the procedure~ fot revoking approved visa petitions 
on notice, and states, in pertinent part 

(a) General. Any Service officer authorized to approve a petition under section 204 of the 
Act may revoke the approval of that petition upon notice to the petitioner on any ground 
otber tb_an those spedfied in 205.1 when Jbe necessity for the revocation comes to the 
attention of this Service. r 

\_ · 
(b) Notice of intent. Revocation of the approval of a petition or self-petition under paragraph 
(a) of this section wjll be made on_Iy -on potice. to the petitioner or self:-petitioner. ·The 
petitioner or self~petitio·ner must be given the opportunity to offer evidence. in Stipport of the 
petition or self-petition and in opposition to the grounds alleged for revocation of the 
approvaL - · · 

. . 
The petitioner seeks classification of an orphan as an immediate relative pursuant to section 
101(b )(1)(F) of the Act, 8 tJ .S.C. § 1101(b)(l )(F), which defines an orphan, in -pertinent part, as: 

(i) -a child, under the age of sixteen at the time a petition is filed in his behalf ... who is an 
orpban beq:use of the death or disappearance of, abandonment or desertion by, or separation ot 
loss from, both parents, or for whom tbe sole or surviving parent is incapable of providing the _ 
proper care and has in .writing irrevocably relea.sed the child for emigration and adoption[.] 

The regulation at 8 C.F.R. § 204.3(b) states, in pertinent part, the following: 
\ 

Abandonment by both pa.rcnts I11i:!a.JlS that the parents ha.ve willfully forsaken all parental rights, 
obligations, and claims to the child, as well as all control over and possessio_n of t_he child, 
without intending to transfer, or without transferring, these tights to any specifi9 per:son(s). 
Ab().nQo(lment 111~st include n.ot only the intention to surrender all parental rights, obligations, 
and claims · ~o ·the child, and control over and possession of the cbild, bt1t also the actual act of 
surrending such rights, obligations, claims, control, and possession. A relinquishment or releas~ 
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py the parents to the prospective adoptive parents or for a specific adoption does not constitute 
abandonment. . . . ·· 

* * * 

· Desenion by both:parems means that the parents have willfully fors.~k~n their child ~pd have 
refused to carry out their parental tights and obligations and that, as a result, the child bas 
become a ward of a competent authority in accordanCe with the laws Of the foreign-sending 
country. 

Disqppearance of b.oth patents means that botb parents have unaccoq.ntably or inexplic(ll;>ly 
· passed out Of the child's life, their wheteabouts are unknown, there is no reasonable hope of 

their reappearance, and there has been a reasonable effort to locate them as determined by a 
~ompetent authority in ac.cordance with the laws of the foreign-sending country. 

_ / 

* * * 

Loss from, both parents means the involuntary severance or detachment -of the child from the 
parents in <l permanent manner such as that caused by a natural d_isaster, civil unrest, or other 
calamitous event beyond the control of the parents, as verified by a competent authority in 
accordance with the laws of the foreign sending country. 

*' ' * * 
Separation from both patents means the involfintary severance of the child from his or ber 
parents by action of a competent authority for good cause and in accordance with the laws of 
the foreign-sending country. The parents inust have been properly notified and granted the 
opportunity to contest such action. The termination of all parental rights and obiigations must 
be permanent <111d u.ncondition<J.L ·· · 

Sole parent means the mother when it is established that.the child is illegitimate and has not 
acquired a parent within the meaning of section 101(b )(2) 6f the Act. ... 

Facts and Procedural History 

, I 

Th_e petitioner is a SO~year-old U.S. citizen who ~dopt~d the beneficiary in Nig~ria in May 2011. 
The petitioner filed the . Form 1-600 with U.S, Citizensl:lip C:llld Immigration Services (USCIS) on 
Ji.lly29, 2011. The Director initially approved the petition in M<J.y 2014, and forwarded it 1to the 
tJ.S. Consulate in Lagos, · Nigeria. · U.S. consular personnel subsequently r~turned t_he .approved 
From 1-600 to USCIS after determining that· the benefiCiary 'Yas ineligible for orphan classification. 
Th~ director subsequently revoked ·approval of the petition after proper notice, determining that 
there was insufficient evidence to establish that the beneficiary was an orphan due to the death_, or 
disappearance of, abandonment or desettiort by, or separation orloss·frotn, both parents, The director 
also que_stioQed · the valiclity. of the adoption order because neither' the petitioner not het spouse was 
present at the proceedings in May 201L 
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On appeal, the petitioner states that the beneficiary's adoption was in accordance with Nigerian law, 
ancl she and her spouse hlive been and continue to be financially responsible for the beneficiary. 

Analysis 

The AAO. conducts appellate review on a de novo ba~is, See Soltane v. DOJ, 381 F.3d 143, 14,5 
(3d Cir. 2004). Upon review, the recorcl, (1$ s:upplem~nted on appeal, does not demonstrate the 
benefici@"Y' s eligibility to be classified as an orphan. 

TheBeneficiary Does Not Meet the Orphan Definition 

The evidence in the recorcl does not provide a consistent acco.unt of how the beneficiary came into the 
custody of the Ministry of Gender Affairs and Social. Development (the Ministry) of the State of 
Eiiugu, Nigeria such that he may be classified as an orphan under section101(b)(1)(F)(i) of the Act. 
The reoord contains a ietter, dated January 10, 2012, from the Ministry, which indicates that the 
beneficiary was ''brought to the Soc_ial Welfare o:tlice on 15th May, 2006, by a you.ng mother who 
requested tbat ber cbild be taken over by the State because she [did] not have the resources to take care 
of the child." However, the Certificate of Abandonment, iSsued by the Ministry and dated June 1,5, 
2006, states that the beneficiary was "abandoned at :Enugu Urban Area'' and ''collected on 15th June, 
2006.;' there is no other evidence in the fi_le from the Mi.pistzy describing how and when tbe 
beneficiary ca.tne into the Mini_stry's custody. The documents from the Court that heard the adoption 
proceedings also contain no relevant information about how :the beneficiary became known to the 

• . ' I 

Ministry. 

In a March 22, 2012 statement, the petitioner asserts tbai on MetY 15, 2006, the Ministry fostered 
the beneficiary to her, The petitioner asserts that she was told by Ministry staff that the biological 
mother's name was 1>-0-1

, who had told Ministry staff that her husband, 1-0_2, had abandoned her. 
Neither the petitioner nor any documents from lbe Ministry explains bow the beDeficiary cotdd 
have been fostered to the petitioner on the same day that he was allegedly abandoned by his 
biological mother, particularly in light of the petitioner~ s permanent residence in the United States, 
not Nigeria. The Certificate of Abandonment also indicates that the petitioner and her husband 
~ecari1e t_h~ bendiciill)''s gua,rdiil!ls on th~ silfl)e day he was abil!ldoned -JU11e 15, 2006- bu.t agajn, in 
addition tothis date being inconsistent with information in the Ministry's Jartua..ty 10, 2012 letter as 
well as the petitioner's March 22, 2012 statement, there is no explanation of how the petitioner and het 
husband were identified as suitable guardians on the same day that the beneficiary was allegedly 
ab~lndo!led. 

The record also contains a birth certificate for the beneficiary ftoni the 
in Enugu State, dated July 20, 2011, that the petitioner claims was obtained after 

the conclusion of the adoption proceedings, and that the information contained therein iS based on 
''verbal i_nfol1ll<ltion." This bi.r;th certificate lists the biological parents' names as P-0- and I-0- and 

1 Name withheld to protect identity. 
2 Name iilso withheld to protect identity. 
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states that the beneficiary was born in ' The petitioner presents a letter from the 
dated April 16, 2013, declaring the July2011 birth certificate invalid because it was "done twice 

With wrong name of mother . . . ." However, this explan8.ction fails to address why the first birth 
certificate was issued if it had no basis in fact. Iii addition, the letter does not identify the source 
of the information that was relied upon to i.ssue the birth certificate regarding the beneficiary's 
parentage, as well as h·is date and location of birth. The beneficiary's iJ:rummization record lists P-0-
and 1-0- as his biological parents as well, but there is iio information about who filled out the record on 
the beneficiary's behalf. · -

It is incumbent uport the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless · 
the petitioner submits competent objective evidence poi_Ating to where the truth lies. Matter of Hii, 
19 I&N Dec.582, 591-92 (BIA 1988). 

The recordcont8.cins evidence that t_he petitioner h~s twO biological parents and may have been born 
iii wedlock. The record lacks consistent and reliable evidence of how the beneficiary came into the 
custody of the Ministry and, therefore, USCIS cannot detern'line whether the beneficiary is an 
orphan as the child of ~- sole parent~ or whether be i~ a.,n Qrphan because of the death or disappearance 
of, desertion or abandonment by, or separation or Joss from both of his parents, as those terms a.re 
defined at 8 C.F.R. § 204.3(b). 

The Petitioner Has Not Established th_e Va/idityoftheA.doption 

In his revocation of the approved Form I-600, the director found the May 2011 adoption order deficient 
. because neither the petitioner nor her spouse was present during the proceeding. 

The record contains a May 27, 2011 order froro tlte ChlefMagistrate's Court ofEnugu State, Nigeria, 
authorizing the petitioner and her spouse to adopt tbe beneficiM)'. In a letter, dated September 1, 2011, 
the Chief Magistrate States that this May 2011 order is the final adoption order. 

When the petitioner relies on a foreign law to establish eligibility for the benefiCiary, the application 
of the foreign law is a. question of fact, which llll1St be proved by the petitioner. Mat(er of Kodwo, 
24 I&N Dec. 479, 482 (BIA 2008) (citing Matter of Annang, 14l&N Dec. 502 (BIA 1973)). 

The Chief Magistrate's letter fails to explain the petitioner and het spouse's lack of presence at the 
· adoption proceedings that resulted in the May 2011 adoption order. The director did not question 
whether the May 2011 order was final, but whether it conformed to Nigerian adoption law because 
neither adopting parent was present at the proceedings. ·· 

As noted by the director, the adoption does not appear to conform to Nigeria's lawful adoption 
process. According to the Department of Sta,te (DOS): 

For at least three consecutive months immediately preceding an · adoption order, the child 
must have been in tbe physical care artd legal custody of the applicant parents in Nigeria. An 
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applicant cannot have the child reside with another family member in lieu of living with the 
applicant, even if a Power of Attorney is in effec;:t. 

The social welfare officer visits the home of the adoptive parents until the officer is satisfied 
that the juvenile is settled and the prospective adoptive parents are capable of looking after 
him or her. Then, the social welfare officer submits a positive recommendation in writing to 
the court. The magistr:;tte will meet the adoptive p~ents ip Co1Jrt to confirm their suitability 
and will issue or deny the adoption order. 3 

· · 

According to the record, the beneficiary has been living in Nigeria with the petitioner's sister since 
he was a baby. AJtl)ough the petitioner claim.s to h1;1ve provided all financial support for the 
beneficiary, there is no evidence that the beneficiary was in the petitioner's physical care for at lt~ast 
three months prior to the adoption. As noted above: "An applicant cannot have the child reside 
with another family member in lieu of living with the applicant, even if a Power of Attorney is in 
effect.;' In addition, as the petitioner resides in the United States, it is unclear whether the social 
welfare officer paid the required home visit to the petitioner, or what information the social welfare 
officer's recommendation to the court contained about the beneficiary's living arrangements. 
Finally, the petitioner's faill.ire to be present at the May 2011 ptoceedings.does not conform to the 
requirement, noted above, that ''the magistrate will meet the adoptive parents in court to confirtn 
their suitability." 

The petitioner has cited no provision of Nigerian law that would excuse her from the requirements 
of living with the beneficiary prior to the adoption and appearing in court before the magistrate to 
establish her eligibility to adopt the beneficiary. Accordingly, the petitioner has not demonstrated 
that the May 2011 adoptjon order is VCilid under the laws of Nigeria. 

Conclusion 

The AAO's de novo review of the record demonstrates that, b1;1sed upon the evidence before him, the 
director had good and sufficient cause to revoke approval of the petition. The record as presently 
constituted lacks sufficient evidence to establiSh that the beneficiary meets the definition of an 
orphan at section 101(b)(1)(F)(i) of the Act or that his adoption is valid under the laws of Nigeria. 
In t.hese proceedings, it is the petitio11er's burden to establish eligibility for the immigration benefit 
sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Odende, 26 I&N Dec. 127, 128 (BIA 
2013). Here, that burden has not been met. 

ORDER: Tlie appeal is dismissed. Approval of the petition remains revoked. 

3 See http:Uadoption.state.gov/coun:try information/country specific info.php?country-select=nigeria (last accessed 

Dec. 10, 2013). 


