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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please be
advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen in
accordance with the instructions on Form 1-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed within
30 days of the decision that the motion seeks to reconsider or reopen.

Acting Chief, Administrative Appeals Office

Thank you,
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DISCUSSION: The Director of the National Benefits Center (the director) denied the Petition to
Classify Orphan as an Immediate Relative (Form 1-600) and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed and the petition will
remain denied.

Applicable Law

The petitioner seeks classification of an orphan as an immediate relative pursuant to section
101(b)(1)(F)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(b)(1)(F)(i), which
defines an orphan, in pertinent part, as:

a child, under the age of sixteen at the time a petition is filed in his behalf . . . who is an orphan
because of the death or disappearance of, abandonment or desertion by, or separation or loss
from, both parents, or for whom the sole or surviving parent is incapable of providing the proper
care and has in writing irrevocably released the child for emigration and adoption(.]

The regulation at 8 C.F.R. § 204.3(b) states, in pertinent part, the following:

Incapable of providing proper care means that a sole or surviving parent is unable to provide
for the child’s basic needs, consistent with the local standards of the foreign-sending country.

* % %

Surviving parent means the child’s living parent when the child’s other parent is dead, and
the child has not acquired another parent within the meaning of section 101(b)(2) of the Act.
In all cases, a surviving parent must be incapable of providing proper care as that term is
defined in this section.

Facts and Procedural History

The petitioner is a 34-year-old married U.S. citizen who seeks to classify the beneficiary, a native of
Nigeria, as an orphan based upon the death of the child’s biological mother and his biological
father’s inability to provide him with proper cars. The petitioner submitted the Form I-600 to U.S.
Citizenship and Immigration Services (USCIS) on December 22, 2011, prior to commencement of
adoption proceedings, along with the death certificate of the beneficiary’s biological mother.

After issuing a Request for Evidence in January 2012 and considering the petitioner’s response, the
director denied the petition because the submitted evidence, which included an affidavit from the
biological father, did not demonstrate that the surviving parent was incapable of providing for the
beneficiary’s basic needs, consistent with local standards in Nigeria. On appeal, the petitioner
submits information about local living standards in Nigeria, a brief, a letter from the beneficiary’s
school administrator, photographs, and documents already included in the record.
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Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d
Cir. 2004). Our review of the record reveals that the beneficiary does not meet the definition of an
orphan at section 101(b)(1)(F)(i) of the Act.

In his April 26, 2012 declaration submitted to the High Court of Ogun State, Nigeria in support of
the adoption, the biological father stated: “I have been solely responsible for [the beneficiary and
his sibling’s] upkeep since the death of their mother on the 14™ day of June 2003.” He stated
further that he lost his job in 2007 and “has been finding it difficult to take care of the children,”
which is why he was consenting to the adoption. The biological father did not provide any
information about his employment opportunities, if any, or how he had been providing for himself
and the beneficiary since losing his job 2007 until his execution of the declaration in 2012.

According to the petitioner’s appeal brief, when the biological mother became sick in 2001 the
beneficiary and his sibling went to live with his grandparents but the biological father paid for their
school fees and visited them regularly. The petitioner stated that the biological father’s letter of
termination from his former employer is evidence of the biological father’s inability to support the
beneficiary according to local standards in Nigeria. The petitioner also submitted a letter from the
beneficiary’s school administrator who states that the beneficiary’s tuition is being paid by his
grandparents. The petitioner stated further that the biological father “sincerely knows that he cannot
cope with [the beneficiary and his sibling’s] education . . . .”

As used in the definition of Incapable of providing proper care at 8 C.F.R. § 204.3(a), the term
basic needs encompasses more than just educational opportunities; it may include, but is not limited
to, shelter, food, clothing and emotional and psychological support. The biological father’s loss of
employment, by itself, is insufficient to demonstrate that he is incapable of providing the
beneficiary with proper care. The record contains no other evidence demonstrating that the
biological father cannot meet the beneficiary’s basic needs, consistent with local standards in
Nigeria. Such evidence may consist of, but is not limited to, information about the biological
father’s employment, living situation and parental responsibilities since the death of the biological
mother that was garnered through and made part of the record during the adoption proceedings that
were concluded in 2012. See Matter of Rodriguez, 18 I&N Dec. 9, 11 (Reg. Comm’r 1980) (citing
social welfare agency study as evidence of a sole parent’s inability to provide proper care).

Conclusion

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, the petitioner has met his burden in establishing the

beneficiary’s eligibility for classification as an immediate relative pursuant to section
101(b)(1)(F)(i) of the Act.

ORDER: The appeal is dismissed. The petition remains denied.



