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and Immigration 
Services 

DATE: SEP 2 5 2013 OFFICE: NATIONAL BENEFITS CENTER . FILE: 

INRE: 

PETITION: 

Petitioner: 
Beneficiary: 

Petition to Classify Orphan as an Immediate Relative Pursuant to section lOl(b )(1 )(F)(i) of 
the Immigration and Nationality Act, 80.S.C. § llOl(b)(l)(F)(i) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office (AAO) in your case. 

- - ) 
This is a- non-precedent decision. The AAO does not announce new constructions of law ilor establish 
agency policy through non-precedent decisions. If you believe the AAO incorrectly applied current law or 
policy to your case or if you seek to present new facts for consideration, you may file a motion to reconsider 
or a motion to reopen, respectiyely. Any motion rn~st be filed on a Notice of Appeal or Motion (Form I-
290B) within 33 days of the date of this decision. Please review the Form I-290B instructions at 
htto:/Jwww.uscis.gov/forms for the latest illformatioQ OQ fee, fUiQg locatim;t, QQd oth~r requlremel_lts. 
See also 8 C.P.R. § 103.5. Do not file a motion directly witbthe AAO. 

Thank you, 
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DISCUSSION: The Director, National Benefits Center (the director) denied the Form 1-600, Petition 
to Classify Orphan as ail IInn:iediate Relative (Form 1-600), and the matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be disnrissed. The petition will 
remain denied. 

Applicable Law 

·The petitioner seeks classification of an orphan as an immediate relative pursuant to section 
lOl{b)(l)(F)(i) of the Act, 8 l.J.S.C. § llOl(b)(l)(F)(i.), which defines an orphan, in pertinent part, 
as: 

a child, under the age of sixteen at the time a petition is filed in his behalf ••. who is an orphan 
because of the death or disappearance of, abandorunent or desertion by, or separation or loss 
from, both patents, ot tot whom the sole or surviving parent is incapable of providing the ptopet 
care and has in writing irrevocably released the child for emigration and adoption[.] 

The regulation at 8 C.ER. § 204.3(b) states, in pertinent pllft, t_he following: 

Abandonment by both patents means that the patents have willfully forsaken all parental rights, 
obligations, and claims to the child, as well as all control over and possession of the Child, 
without intending to transfer, or without transferring, these rights to- any specific person(s). 
Abandonment must include not only the intention to surrender all parental rights, obligatiops, 
and claims to the Ghild, and control over and possession of the child, but also the actual act of 
surrendering such rights, obligations, claims, control, a:nd possession. A telinquislunent or 
release by the patents to the prospective adoptive parents or for a specific adoption does not 
constitute abandonment. Similarly, the relinquishment or release of the child by the parents to a 
third party for custodial care in anticipation of, or preparation for, -adoption does n.ot constitute 
abandonmem unless the third party (suGb as a govern;rnental agency, a· court of coropeteuJ 
jurisdiction, an adoption agency, or an orphanage) is authorized under the child welfare laws of 
the foreign-sending country to act in such a capacity[.] 

* * * 

Competent authority means a court or governmental agency of a foreign-sending country 
having jurisdiction and authority to make _decisions in matters of child welfare, including 
adoption . 

. Desertion by both parents means tbat the parents have willft!lly forsaken their child and have 
refused to carry out their parental rights and obligations and that, as a result, the child has 
become a ward of a competent authority in accordance with the laws of the foreign,.sending 
country. 

* * * 
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Foreign-,sending country means the country of the orphan's citizenship, or if he or she is not 
permanently residing in the country of citizenship, the country of the orphan's habitual 
residence. This excludes a country to which the orphan travels .temporarily, or to which he or 
she tr(lvels either as Ci prelude to, or in co:Qjunction with, his or her adoption &nd/or 
i.rnmigr&tion tp the United States. 

* * * 

Incapable ofproviding proper care mea11s that a sole or surviving parent is unable to provide 
for the child's basic needs, consistent with the local standards of the foreign-sending country. 

* * * 

Soie parent 111e&ns the mother when it is established that the child is illegitimate and has not 
acquired a parent within the meani.ng of section 101(b)(2) of the Act. An illegitimate child 
shall be considered to have a sole parent if his or her father has · severed all parental ties, 
rights, duties, and obligations to the child, or if his or her father has, in writing, irrevocably 
released the child for emigration · and adoption. This ·definition is Q.Ot applicable to children 
born in countries which make no distinctiOil be~een a child born in or Out of wedlock, since 
all such children a.re considered to be legiti111ate. In all cases, a sole patent must be incapable 
of providing proper care as that term is defined in this section. 

Facts andPtocedutal History 

The petitioner is a 54 year old U.S. citizen. He a.nd his wife a.dopted the beneficiary in Cameroon 
on May 22, 2012. The petitioner su.b111itted the Form 1-600 to U.S. Citizenship and ln:imigration 
Services (USCIS) i_n Janu(lry 2013, and sought to classify the beneficiary as an orphan due to 
aba:Qdonnwnt and desertion by both parents, or as the child of a sole parent who was incapable of 
providing proper cate to the beneficiary. 

On February 12, 2013, the director issued a Notice of Intent to Deny (NOID) because the record 
indic.ated that the beneficiary had two living parents and the evidence wa.s ills.llfflcient to estabUs.b 
that the beneficiary met the definition, of an orphan at sectioiJ. lOl(b)(l)(f)(i) of the Aqt. After 
considering the petitioner's response to the NOID, the director denied the ForD:l 1-600 on March 5, 
2013, because the petitioner had failed to establis.h th.at the beneficiary qualified fot classification as 
an ''orphan,'' as defined in section lOl(b)(l)(F)(i) of the Act. 

011 appeal, the petitioner asserts that the beneficiary qualifies as an orphan based on abandonment 
and des~rtion by his father and mother. Specifically, the petitioner as.serts that shortly after the 
benefiCiary's birth, his mother left him i:ll the care of his maternal grandmother; that his mother did 
not intend for the petitioner and his wife to adopt the beneficiary when She left him in the care of his 
grandmother; and the beneficiary's grandmother qualified as a ward ofthe state in Cameroon. 
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The petitioner asserts further that the beneficiary qualifies as an orphan bee~ use .his mother is il sole 
parent incapable of providing hirti proper c~e. The petitiom~r claims that the beneficim-y's f~:tther 
does not meet the de{inition of a parent as set forth in section 101(b )(2) of the Act, because he 
iiba.nc;Ioned the beneficiary shortly after birth, and that the beneficiary's mother was therefore a sole 
parent who was incapable of providing proper care to the beneficiary in accordanee with the 
standards in Cameroon. In support of these a.Ssertions the petitioner submits the beneficiary's birth 
certificate and passport; the adoption decree and agreement; affidavits and letters from the 
beneficiary's biological parents, the petitioner, hi~ wife, and family members; and general articles 
on adoption)aw, orphari_s a_n_d care of children by fam:ily members in Cameroon. The petitioner 
~dd.itionilllY cites to the Board of linmigration of Appeals (Board) · decision, 
Ma.ttet of Del Conte, 10 I&N Dec. 761 (BIA 1964), to support the assertion that the AAO has 
discretion to approve the beneficiary's Form I-600 in the interes.t of fami_ly unity. The petitioner 
does not contest that the beneficiarywas legitimated at birth under the law in Cameroon, or that the 
beneficiary's parents a,re both alive and have been locat.ed.1 

Analysis 

. The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004). -. 

To esta,blisb that the beneficiary qualifies as an orphan based on abandorunent and desertion, the 
pet_itioner submits affidavits from the beneficiary's mother, father, and grandmother. 'The affidavits 
reflect that the beneficiary has lived with, and been cared for by his maternal grandmother since 
2007, and that his mother and father have little or no contact with the ben_eficiary. A C~eroon 
Ministry ofSocial Affairs report, dated March 25, 2013, st:ltes tb~t the beneficiary was "abandoned 
by (his] mother to (his] grandmother ... following the separation of the 2 spouses" in 2007, and that 
the gra,ndmotb~r bas c.a:red for the beneficiary since that timel Ail adoption agreement signed by the 
beneficiary's mother and father on November 4, 2011, reflects their wri~en agreement for the 
petitioner and his wife to adopt their child, the beneficiary. The adoption order of the 

,n Cameroon, dated May 22, 2012, reflects th_~t the beneficiary's biological parents consented 
t() the adoption of the beneficiary by the petitioner anq his wife, The petjtioner C!,lso S\lbroits genettd 
articles on the prevalence of kinship-based care for orph(lllS in Africa. 

signed the Form I.290B, Notice of Appeal as the applicant's attorney; however, the record does not 
contain a new and properly executed Form G-28, Notice of Entry of Appearance as Attorney or Representative, signed 

by the applicant and the attorney. In accordance with the USCIS regulation at 8 C.F.R; § 29~A(a) ancl tbe instructimjs 
to theFotm I-29QB, a ,;new [Form G-28] must be filed with an appeal filed with the Administrative Appeals Office." 

This regulation applies to all appeals filed on or after March 4, 2010. See 75 Fed. Reg. 5225 (Feb. 2, 2010). The AAO 

attempted to contact attorney, on nuin~rous occasions via facsimile and tel~phone in ord~r to request a 

properly executed Form G-28. All attempts were unsuccessful. The petition·er shall therefore be considered self­
represented in these proceedings. 
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Upon review, the AAO finds that the evidence in the record does not establish the beneficiary's 
eligibility to be classified as an orphan based on abandonment or desertion by his parents. Despite 
the petitioner's cl~im. on ~ppeal th~t the beneficiary was deserted by both parents, and tha.t the 
beneficiary's grandmother qualifies as a ward oftbe state for immigration purposes, the evidence in 
the record fails to establish that the beneficiary's grandmother ha.s been recogni?;~d as such by the 
government in Cameroon. Consequently, the beneficiary fails to qualify as an orpb:an ba.s~d op. 
desertion? the record also lacks evidence that the beneficiary's patents relinqtrished or released 
th.eir Pilrental rights over the beneficiary _to a third party ''such as a governmental agency, a court of 
competent juri_sdictiQn, Ill ad9ption agency, or an orphanage," authorized under the child welfate 
laws of Cameroon to act in· such a capa-city. Rather, tbe ilffidavits a,nd adoptil)n-related documents 
.reflect that the beneficiary's biological parents specifically intended to, and did transfer their 
parental tights ovet the beneficiary to the petitioner and his wife. -Accordingly, the ·beneficiary 
does not qualify as an orphan due to abandortment. 

In addition, the petitioner has failed to establish that the beneficiary's biological mother qualifies as 
a "sole parent" as defined in 8 C.F.R. § 204.3(b). The petitioner indicates that the beneficiary's 
biological father should not be considered a parent under section 101(b )(2) of tbe Act because he 
abandoned the beneficiary shortly after birth. 

Section 101(b )(2) of the Aci, 8 {].S.C. § 1101(b )(2), states, in pertinent part that: 

The term 'parent', 'father', or 'mother' means a parent, father, or motber only where 
the relationship exists by reason of any of the circumstances set forth in (1) above, 
except that, for purposes of paragraph (1)(F) ... in the case of a child born out of 
wedlock described in paragraph (l)(D) (and not described [as legitimated] in 
paragraph (1)(C)), the term "parent'i does not include the natural father of the child if 
the fa~her has _disappeared or abandoned or deserted the child or -if the father has in 
writing irrevocably released the child for-emigration and adoption. 

As previously discussed, the petitioner failed to establish that the beneficiary's biological fatber 
abandoned or deserted him. Even if his father's abandonment or desertion Wa$ esmblished, for 
orphan petitionS filed under section 10l(b)(1)(F) or (1)(0) of the Act, such a father only ceases to 
be the child's parent When: (1) the child WaS boin Out of Wedlock as described at section 
101(b)(1)(D) of the Act; and (2) the child was not legitimated under section 101(b)(1)(C) of the 
Act. Section 101(b )(2) of the Act, 8 tJ.S.C. § 1101(b )(2). Here, the petitioner does not contest that 
the beneficiary was legitimated by his father's declaration of paternity on the beneficiary's birth 
certificate, a,s set forth ip section 44(5) of the Cameroon Civil Status Ordinance of August 1, 1981. 
The beneficiary was thus legitimated under section 101(b)(l)(C) of th~ Act, The p~titioner 
therefore cannot demonstrate. that the beneficiary's biological father ceased being his parent upder 

2 The petitioner's Citation to MatterofDe/Conte, 10 I& N Dec. 761 ( BIA 1964) is not persuasive. In that case, the 

children were deemed abandoned by b~th parents because, in part, the parents had released thein to the International 

Social ServiCe. 
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par~nt" as tb~:~,t t~rll1 is defip.ed .~t 8 C.P.R. § 204.3(b ). · · 

Conc.lusiott 

The petitiOner has therefore failed to establish that the beneficiary meets the definition of an 
"'orphan,'' as defined at section HH(b)(l)(F)(i) ofthe Act, and the appeal wi.ll be dismissed. 
In vis~ p~tjtion pr()ce~dings, the burd_en of proof rests solely with the petitjop.er, Sectio:o. ?91 of the 
Act, 8 U.S.C: § 1361; Ma.ttet ofOtiende, 26 .I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. 

ORDER: Th~ appeal is dismissed. The petition rell1ains denied .. 


