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DISCUSSION: The Director of the National Benefits Center (the director) provisionally
approved the Petition to Classify Convention Adoptee as an Immediate Relative (Form 1-800) but
ultimately denied the petition after proper notice. The matter is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will remain denied.

The petitioner seeks classification of the beneficiary as an immediate relative pursuant to section
101(b)(1)(G) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(b)(1)(G). The
director denied the petition because the petitioner failed to establish that the beneficiary was
abandoned, or that the beneficiary’s birth parents are incapable of providing proper care for the
child. On appeal, the petitioner submits a brief and additional documentation.

Applicable Law

For the purpose of classifying an intending Convention adoptee as a “child,” so that the child may
be subsequently classified as an immediate relative for the purpose of emigrating to the United
States, section 101(b)(1)(G) of the Act provides, in pertinent part, the following definition:

(1) a child, younger than 16 years of age at the time a petition is filed on the child’s
behalf to accord a classification as an immediate relative under section 201(b), who
has been adopted in a foreign state that is a party to the Convention on Protection
of Children and Co-operation in Respect of Intercountry Adoption done at the
Hague'. . . or who is emigrating from such a foreign state to be adopted in the
United States, by a United States citizen and spouse jointly, or by an unmarried
United States citizen who is at least 25 years of age, Provided, That —

ES * *

(I) the child's natural parents (or parent, in the case of a child who has one
sole or surviving parent because of the death or disappearance of,
abandonment or desertion by, the other parent), or other persons or institutions
that retain legal custody of the child, have freely given their written irrevocable
consent to the termination of their legal relationship with the child, and to the
child's emigration and adoption;

(III) in the case of a child having two living natural parents, the natural parents
are incapable of providing proper care for the child;

(IV) the [Secretary of Homeland Security] is satisfied that the purpose of the
adoption is to form a bona fide parent-child relationship, and the parent-child
relationship of the child and the natural parents has been terminated (and in
carrying out both obligations under this subclause the [Secretary of Homeland

! See Hague Convention on Protection of Children and Co-Operation in Respect of Intercountry Adoption
(May 29, 1993). The United States signed the Hague Convention on March 31, 1994 and ratified it on
December 12, 2007, with an effective date of April 1, 2008.
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Security] may consider whether there is a petition pending to confer immigrant
status on one or both of such natural parents)|[.]

The regulation at 8 C.F.R. § 204.301 states, in pertinent part, the following:

Abandonment means: (1) That a child's parent has willfully forsaken all parental
rights, obligations, and claims to the child, as well as all custody of the child
without intending to transfer, or without transferring, these rights to any specific
individual(s) or entity. (2) The child’s parent must have actually surrendered such
rights, obligations, claims, control, and possession. (3) That a parent’s knowledge
that a specific person or persons may adopt a child does not void an abandonment;
however, a purported act of abandonment cannot be conditioned on the child’s
adoption by that specific person or persons].]

* * *

Central Authority means the entity designated as such under Article 6(1) of the
Convention by any Convention country or, in the case of the United States, the
United States Department of State. Except as specified in this Part, “Central
Authority” also means, solely for purposes of this Part, an individual who or entity
that is performing a Central Authority function, having been authorized to do so by
the designated Central Authority, in accordance with the Convention and the law of
the Central Authority's country.

Incapable of providing proper care means that, in light of all the relevant
circumstances including but not limited to economic or financial concerns, extreme
poverty, medical, mental, or emotional difficulties, or long term-incarceration, the
child's two living birth parents are not able to provide for the child's basic needs,
consistent with the local standards of the Convention country.

The regulation at 8 C.F.R. § 204.313 states, in pertinent part:

(f) An investigation concerning the alien child’s status as a convention adoptee
will be completed before the Form I-800 is adjudicated in any case in which the
officer with jurisdiction to grant provisional or final approval of the Form I-800
determines on the basis of specific facts, that completing the investigation will aid
in the provisional or final adjudication of the Form [-800[.]

(2)(1) The officer will consider the evidence described in paragraph (d) of this
section and any additional evidence acquired as a result of any investigation
completed under paragraph (f) of this section, to determine whether the
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preponderance of the evidence shows that the child qualifies as a Convention
adoptee.

Facts and Procedural History

The petitioner is a 47-year-old married U.S. citizen. The beneficiary was born in Sri Lanka on
October 16, 2004. The petitioner filed the instant Form [-800 on January 31, 2013. On August
22, 2013, the director issued a Notice of Intent to Deny (NOID) to the petitioner. The petitioner
responded to the NOID with additional documentation, which the director found insufficient to
establish eligibility. Upon review of the record, including the petitioner's responses to the NOID,
the director denied the petition on December 6, 2013, based on the determination that the
petitioner had failed to establish that the beneficiary’s birth parents abandoned the beneficiary, or
that the birth parents are incapable of providing proper care to the beneficiary, as defined in the
Act and in the regulations. The beneficiary therefore did not meet the definition of a child at
section 101(b)(1)(G) of the Act.

On appeal the petitioner asserts, through counsel, that the evidence in the record demonstrates that
a competent authority in Sri Lanka determined that the beneficiary was abandoned by his birth
parents, and that his birth parents are unable to provide proper care to the beneficiary in
accordance with local standards in Sri Lanka. The petitioner indicates that the evidence in the
record overcomes negative findings made during a U.S. Department of State (DOS) field
investigation in the beneficiary’s case, and he asserts that the evidence in the record establishes by
a preponderance of the evidence that the beneficiary meets the definition of a child at section
101(b)(1)(G) of the Act.

Analysis

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). Upon review, we find that the evidence in the record does not demonstrate the
beneficiary’s eligibility to be classified as a child under section 101(b)(1)(G) of the Act.

Preliminarily, we withdraw the director's reference to, and discussion of, the term “abandonment”
at 8 C.F.R. § 204.301 in the denial decision. A determination of whether a child has been
abandoned is relevant when a child has a sole or surviving parent. See section 101(b)(1)(G)(i)(1I)
of the Act. As the beneficiary in this matter has two living birth parents, the petitioner must only
establish that the beneficiary’s birth parents are incapable of providing proper care for the
beneficiary. See section 101(b)(1)(G)(i)(IIl) of the Act.”> Accordingly, the petitioner must
demonstrate that the beneficiary's birth parents are not able to provide for his basic needs,
consistent with the local standards of Sri Lanka, as set forth in 8 C.F.R. § 204.301.

2 USCIS must also be satisfied that the purpose of the adoption is to form a bona fide parent-child
relationship, and that the parent-child relationship of the child and the natural parents has been
terminated. See section 101(b)(1)(G)(I)(IV) of the Act.
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The director’s decision states, in pertinent part, that evidence gathered during a DOS investigation
reflects that the beneficiary’s birth parents are able to provide proper care to the beneficiary
consistent with local standards in Sri Lanka, in that the beneficiary’s birth mother told a DOS
official that her only reason for giving the beneficiary up for adoption was so that he could get a
better education in the United States, and that she would stay in contact with the beneficiary
through Skype, e-mail, and by telephone when he was in the United States; the beneficiary’s
brother told a DOS official that the beneficiary’s mother is in good health, that both parents work
and earn over $10 per day, and that the beneficiary’s parents are able to send their child to
boarding school; and a visit to the birth parent’s home reflected that the family lives in a brick and
cement house with adequate rooms and furnishings that includes a television, VCR, and telephone;
and that the house contained at least 22 bags of rice in the kitchen and 10 chickens in the poultry
pen.

The record contains an Approval to Proceed with Adoption report, dated December 31, 2012, from
the Commissioner of the Department of Probation and Child Care Services, Sri Lanka (the
Report).” The Report states that according to the beneficiary’s birth father, the family lives in a
poor and remote area with no transportation facilities; the beneficiary’s birth mother is “not able to
engage in any money earning activity” due to her asthma; the birth father has no permanent job,
works as a “coolie,” and receives financial assistance from the State (Samurdhi benefits) with a
monthly income of between RS 4200 to RS 4800; and that their home has a cemented floor, three
rooms, a kitchen and a sitting room, with a table for the children to do their studies and two beds;
they have electricity and water service; “the latrine is dilapidated™; “cleanliness and sanitation is
poor”; “they do not have a radio set or a television set”; and “the condition in the house is not
satisfactory.” The Report states that the beneficiary is in good health and does satisfactorily in his
studies; the beneficiary has two sisters, born January 30, 1996 and October 16, 2004, both “very
good in studies,” and one brother, born March 12, 1998, and ordained; and that the beneficiary’s
siblings agree with the adoption because the beneficiary “will be able to pursue good education
without economic difficulties” and “their brother will be help [sic] them in future.” The Report
states further that the beneficiary’s birth parents are willing to give the beneficiary up for adoption
“as the child is given to a relative of theirs and the child is able to pursue education without
economic difficulties,” and “there will not be any problem regarding safety of the child and
affection towards the child as the child is given to a relative a niece.” The Report cites the
following reasons for why the birth parents gave their consent for this adoption: poverty in the
family; opportunities for the child to pursue a good education; the safety of the child due to the
family relationship between the birth and adoptive parents; and the adoption will be of benefit to
the birth family in the future. The Report additionally states that when the birth parents were
asked whether there were any alternatives to keeping the beneficiary within the family: “parents
say they are not able to give him good education as well as to keep the child within the family,”
and they have no other relative to keep the child and no other permanent solution for their
problem. The Report recommends, in conclusion, that the adoption is in the best interest of the

* The Department of Probation and Child Care Services is the central adoption authority in Sri
Lanka. The Sri Lankan adoption court requests a report from the Commissioner to determine
whether the adoption is in the best interests of the child.
http://adoption.state gov/country _information/country_specific_info.php?country-select=sri_lanka
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beneficiary because “poor economic and social conditions” at home are not conducive for him to
develop his studies skills; the beneficiary “does not get nutritious food; so he is in poor health;”
and the beneficiary’s parents are ensured of the safety of the child because adoption is by a
relative.

A Sri Lankan court adoption document dated June 20, 2013, reflects, in pertinent part, the
petitioner’s wife’s statements that she has “selected a relative child” to adopt; and that the
beneficiary’s birth parents have consented to the adoption for the child’s welfare because they
have economic difficulties and cannot care for all four of their children. The document reflects the
beneficiary’s birth parents’ statements that they “are jobbing” and are unable to maintain and give
a good education to their four children; that one of their children is a Buddhist monk; and that they
consent to the adoption of the beneficiary by the petitioner for the future welfare of the child. In
addition, the beneficiary’s birth mother states in pertinent part, in an affidavit dated September 12,
2013, that she is an “[a]sthma patient according to [their] economical [sic] condition;” that her ill
health depends on climate changes, dust, the meals she gets, and many other physical and
environmental conditions; and that she has to “manage [her] illhealthness [sic] and do [her] daily
works.”

Articles about the Samurdhi program reflect, in part, that the Sri Lankan government launched the
program in Sri Lanka in 1994 to reduce or alleviate poverty; the program is funded by the Sri
Lankan government; and that one third of the Sri Lankan population receives Samurdhi benefits.
Information on poverty guidelines for Badulla, Sri Lanka, the district where the beneficiary’s birth
family lives, reflects that in 2013, the minimum monthly expenditure per person to fulfill basic
needs was between RS 3605 to RS 3749. A February 25, 2013, letter from a Samurdhi Relief
Development Office states that the beneficiary’s mother is a house wife; his father is a laborer; the
family has difficulty managing “its health and education activities” due to a bad domestic
environment; and the family receive RS 750 in government Samurdhi relief funding. A second
letter, dated September 13, 2013, certifies that the beneficiary’s family received 10 chickens
through the Samurdhi program. The record also contains a letter reflecting that one of the
beneficiary’s sisters received a Samurdhi Educational Scholarship for the 2012-2014 school years,
and that beginning December 2012, the family will receive a monthly payment of RS 1000 for 24
months. A February 27, 2013, letter from a regional “Grama Niladhari” government office where
the beneficiary’s birth family resides, states that the beneficiary’s father receives RS 3100 a month
in Samurdhi relief funds, that he is the father of four children, two of whom go to school and one
of whom is “enrobed by the Buddhist Temple due to poverty,” and that the family relies on day to
day work and Samurdhi poverty relief. An October 15, 2012, letter from the same office certifies
that the beneficiary’s parents are “under [a] lower income schedule.” A relative

) states in a letter dated, February 10, 2013, that the beneficiary’s birth mother is a
housewife and the father is a laborer; that the family’s earnings and the Samurdhi benefits do not
provide enough income for “education and their nutrition,” and that he has helped support the
family with RS 600 — RS 1000.

In addition, a Reverend at the states, in pertinent part, in a July 25, 2013
letter that the beneficiary’s brother has been at his temple for about five years, that the statements
that the beneficiary’s brother made to DOS personnel were false, and that the beneficiary’s family
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is poor and in no position “to bring up children.” The petitioner’s Sri Lankan attorney asserts, in
pertinent part, that the beneficiary’s birth parents have not misled U.S. Citizenship and
Immigration Services (USCIS), that the beneficiary was given up due to the birth parent’s poverty,
and that the beneficiary’s parents are unable to provide for their children. The attorney speculates
that even if the birth mother wanted to stay in touch with the beneficiary she would be unable to
because she is illiterate and has no computer, and that she may have been intimidated by the DOS
investigator and responded yes to his questions to please him. The record also contains
photographs. '

The evidence in the record fails to demonstrate that the beneficiary’s parents are incapable of
providing proper care to the beneficiary, consistent with local standards in Sri Lanka. The
petitioner indicates on appeal that the DOS investigative report is unreliable, and that evidence in
the record, including documents from the Sri Lankan Central Authority, establishes that the
beneficiary’s birth parents are incapable of providing proper care to the beneficiary in Sri Lanka.
To establish the unreliability of the DOS investigative report, the petitioner submits affidavits
from himself, his wife, and his Sri Lankan attorney regarding their interactions and experiences
with the U.S. Embassy during the adoption process. The statements are uncorroborated and fail to
establish that the DOS investigative report is unreliabie. See Matter of Soffici, 22 I&N Dec. 158,
165 (Comm'r 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg.
Comm'r 1972)) (Going on record without supporting documentary evidence is not sufficient for
purposes of meeting the burden of proof in these proceedings.). Moreover, the remaining
evidence in the file contains material inconsistencies and fails to establish that the beneficiary’s
birth parents are unable to provide proper care to the beneficiary, consistent with local standards in
Sri Lanka.

The Report from the Commissioner of the Department of Probation and Child Care Services
reflects that the information contained therein is based on statements obtained from the
beneficiary’s birth father. There is no indication in the adoption report that the Commissioner
independently investigated or confirmed the financial status, health conditions, or living
conditions information provided by the beneficiary’s father. The adoption report also contains
internal material inconsistencies with regard to the beneficiary’s health. There is also no
indication in the court adoption document to indicate that the court conducted an independent
investigation of the beneficiary’s birth family’s financial status, health or living conditions. *

Moreover, both the adoption report and the court adoption document indicate that the primary
purpose for giving the beneficiary up for adoption was to provide the beneficiary with better
educational opportunities in the United States. The record contains no documentary evidence to
corroborate assertions that the beneficiary’s birth mother suffers from asthma, or that she does not
work or is unable to work, and the evidence contains material inconsistencies with regard to these

“See Matter of Rodriguez, 18 1&N Dec. 9, 11 (Reg. Comm’r 1980) (citing social welfare agency study as
evidence of inability to provide proper care). There is no report from a social welfare agency of the Sri
Lankan adoption authority, verifying the birth father’s claims. Similarly, there is no assessment of the birth
parents’ emotional or psychological fitness to parent the beneficiary.
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issues. Matter of Soffici, supra. While the evidence establishes that the birth parents supplement
their monthly income with financial, educational, and livestock assistance from the Sri Lankan
government, the record lacks documentary evidence to demonstrate the amount of the birth
parents’ independent income,. Overall, the evidence is deficient in establishing that the
information contained in the DOS investigative report is unreliable, or that the beneficiary’s birth
parents are incapable of providing proper care to the beneficiary consistent with the local
standards in Sri Lanka. Accordingly, the petitioner has not sustained his burden of establishing
that the beneficiary may be classified as a child at section 101(b}(1)(G) of the Act.

Beyond the director's decision, we find that the evidence also fails to demonstrate that the purpose
of the beneficiary’s adoption is to form a bona fide parent-child relationship between the petitioner
and the beneficiary, as required by section 101(b)(1)(G)(1)(IV) of the Act. The court document and
adoption report evidence reflects that the beneficiary’s birth parents are willing to give the
beneficiary up for adoption because the adoption is by a relative, and the beneficiary will receive
better educational opportunities in the United States. The adoption report reflects further that the
beneficiary’s siblings indicated that due to the beneficiary’s ability to pursue a “good education
without economic difficulties” in the United States, the beneficiary would be able to help them in
the future, moreover, the beneficiary’s birth mother indicated in her interview with a DOS official
the intent to continue a parent/child relationship with the beneficiary after the beneficiary’s
immigration to the United States. = When viewed in its totality the evidence suggests that the
purpose of the beneficiary’s adoption is not to sever the parental relationship between the birth
parents and the beneficiary because they are incapable of providing care to him and to create a
new parent-child relationship with the petitioner.’

Conclusion

The beneficiary has two living natural parents, and the record does not demonstrate that they are
incapable of providing him proper care. Accordingly, the petitioner has not sustained his burden of
establishing that the beneficiary may be classified as a child at section 101(b)(1)}(G) of the Act. In
visa petition proceedings, it is the petitioner's burden to establish eligibility for the immigration
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 1&N Dec. 127, 128
(BIA 2013). Here, that burden has not been met and the appeal will be dismissed.

ORDER: The appeal is dismissed. The petition remains denied.

> Letters from the petitioner, his wife, their son, and friends attest to a strong emotional tie between the
petitioner and the beneficiary. The letters do not overcome the evidence that the birth parents intend to
maintain a parent-child relationship with the beneficiary.



