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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section 101(b)(l)(F)(i), 8 U.S.C. § 1101(b)(l)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption, who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen, or coming to the United States for such an adoption, may be 
classified as an immediate relative. 

The Director, National Benefits Center, revoked the petition. The Director concluded that the 
Petitioner did not establish that the Beneficiary's surviving parent was incapable of providing proper 
care in accordance with the local standards in Haiti. 

The matter is now before us on appeal. In the appeal, the Applicant submits additional evidence and 
claims that the Director erred in finding that the Beneficiary's surviving parent could adequately 
provide for the Beneficiary at the time of adoption in 2003 and from 2003 onwards. 

Upon de novo review, we will sustain the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. Section 101(b)(l)(F)(i) of 
the Act provides, in pertinent part: 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably rel'eased the 
child for emigration and adoption; who has been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty
five years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is coming to the United States for adoption by a United 



(b)(6)

Matter of M-D-

States citizen and spouse jointly, or by an unmarried United states citizen at least 
twenty-five years of age, who have or has complied with the preadoption 
requirements, if any, of the child' s proposed residence: Provided, That the Attorney 
General [now Secretary of the Department of Homeland Security] is satisfied that 
proper care will be furnished the child if admitted to the United States . . .. 

Regarding the revocation of approved visa petitions, section 205 of the Act, 8 U.S.C. § 1155, states, 
in pertinent part: 

The Secretary of Homeland Security may, at any time, for what he deems to be good 
and sufficient cause, revoke the approval of any petition approved by [him] under 
section 204. Such revocation shall be effective as of the date of approval of any such 
petition[.] 

The regulation at 8 C.F.R. § 205.2 governs the procedures for revoking approved visa petitions on 
notice, and states, in pertinent part: 

(a) [A]ny Service officer authorized to approve a petition under section 204 ofthe Act 
may revoke the approval of that petition upon notice to the petitioner on any ground 
other than those specified in 205.1 when the necessity for the revocation comes to the 
attention of this Service. 

(b) [R]evocation of the approval of a petition or self-petition under paragraph (a) of 
this section will be made only on notice to the petitioner or self-petitioner. The 
petitioner or self-petitioner must be given the opportunity to offer evidence in support 
of the petition or self-petition and in opposition to the grounds alleged for revocation 
of the approval. 

II. ANALYSIS 

The issue in the Petitioner's case is whether she has established that the Beneficiary's surviving 
parent was incapable of providing proper care in accordance with the local standards in Haiti, the 
foreign-sending country, at the time of adoption. The Form I-600 was approved on July 28, 2006. 
The Director, Haiti, completed Form I-604, Request for and Report on Overseas 
Orphan, on September 20, 2006, and determined that the Beneficiary' s mother is a seamstress who 
earns 10,000 gourdes each month; she is "fairly capable" of caring for the Beneficiary; and the 
Beneficiary is not an orphan under 8 C.F.R. § 204.3(b). The Director issued a Notice of Intent to 
Revoke the approved Form 1-600 on June 26, 2015, in which he stated that the issues to be resolved 
included establishing that the Beneficiary' s mother was incapable of providing proper care for the 
Beneficiary at the time of the final adoption on 2003 ; and if her mother was incapable of 
providing proper care, determining why the Beneficiary continued to live with her mother until her 
mother entered the United States in 2011 as an immigrant. The Petitioner responded to the notice on 
July 28, 2015, with a statement and documentation of wire transfers from the Petitioner to the 
Beneficiary and her mother from December 2006 until April 2011 , and solely to the Beneficiary 
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from May 2011 until June 2015. In the revocation decision, dated August 10, 2015, the Director 
concluded that the Petitioner did not establish that the Beneficiary's surviving parent was incapable 
of providing proper care in accordance with the local standards in Haiti at the time that the adoption 
was finalized. On appeal, the Petitioner asserts that there are issues with the Director's calculations 
and conclusions in regard to the Beneficiary's mother's ability to care for the Beneficiary; and the 
Director did not have good and sufficient cause to revoke the petition as sufficient evidence was not 
provided as a basis for revocation. 

On appeal, the Petitioner submits a brief, a statement from the Beneficiary's mother, and identity 
documents. 

We find that the Petitioner has overcome the grounds for revocation, as the record includes sufficient 
evidence that the Beneficiary's surviving parent was incapable of providing proper care m 
accordance with the local standards in Haiti at the time that the adoption was finalized. 

A. Eligibility 

As stated above, the Beneficiary has been found ineligible to be classified as an orphan for 
immediate relative status in accordance with section 101(b)(1)(F)(i) ofthe Act. 

The Petitioner asserts that the Beneficiary should be classified as an orphan under section 101 (b )(F)(i) 
of the Act because she is a child whose surviving parent was incapable of providing proper care. The 
regulation at 8 C.F.R. § 204.3(b) provides: 

Foreign-sending country means the country of the orphan's citizenship, or if he or she 
is not permanently residing in the country of citizenship, the country of the orphan's 
habitual residence. This excludes a country to which the orphan travels temporarily, 
or to which he or she travels either as a prelude to, or in conjunction with, his or her 
adoption and/or immigration to the United States. 

Surviving parent means the child's living parent when the child's other parent is dead, 
and the child has not acquired another parent within the meaning of section 101(b)(2) 
of the Act. In all cases, a surviving parent must be incapable of providing proper 
care as that term is defined in this section 

The regulation at 8 C.F.R. § 204.301 provides additional relevant definitions, including: 

Incapable of providing proper care means that a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign 
sending country. 

3 



(b)(6)

Matter of M-D-

The record reflects that the Beneficiary's father passed away on 2000, and she did not 
acquire another parent prior to her adoption on 2003. Therefore, the Beneficiary' s mother is 
a surviving parent and the Petitioner must establish that the surviving parent was unable to provide for 
the Beneficiary's basic needs, consistent with the local standards in Haiti, the foreign sending country. 

The Director states that the U.S. Embassy in reported in 2006 that the Beneficiary' s 
mother was a seamstress who earned approximately 10,000 gourdes each month and that 2011 World 
Bank data for Haiti estimated extreme poverty as $1.25 per day per person. The Director also states that 
at the time of adoption in 2003, 10,000 gourdes per month would have been equal to $2.86 per day per 
person, and in 2006 when the visa interview was conducted 10,000 gourdes per month would have been 
equal to $3.02 per day per person. The Director states that $2.86 per day per person in 2003 and $3.02 
per day per person in 2006 are amounts sufficient for proving a child's basic needs were met in 
accordance with the local standards, and the money transfers indicate that additional financial aid was 
provided from 2006 to20II , but this is not sufficient to prove that the Beneficiary' s mother was 
incapable of providing proper care for the Beneficiary at the time of the adoption in 2003. The record 
includes a Form I-604, which reflects that the Beneficiary's mother is a seamstress who earns I 0,000 
gourdes each month, she is "fairly capable" of caring for the Beneficiary, and the Beneficiary is not 
an orphan under 8 C.F.R. § 204.3(b). 

On appeal, the Petitioner asserts that the Director did not state the source of the information related to 
the Beneficiary's mother's income; it is unclear whether the purported income was from the time of the 
adoption in 2003 or the time of the embassy report in 2006; the calculations used were based on 20 II 
World Bank poverty guidelines, which vary from year to year; the duration of the mother' s employment 
was not specified by the Director and conclusions about her ability to provide for the Beneficiary at any 
other point is unsubstantiated; and the Petitioner has provided full financial support to the Beneficiary 
from the time of adoption until the present. 

On appeal, the Beneficiary's mother states that she does not know where the information came from 
that she was earning 10,000 gourdes each month, the Petitioner was her family ' s sole source of living 
from the late nineties until she married, and the Petitioner regularly sent money orders that she used to 
take care of the Beneficiary. She also states that she worked as a seamstress sometimes, but not steadily 
enough to make a living; and she worked odd jobs but she could never find work that would allow her 
to support the Beneficiary on her own. In her August 7, 2004, statement, the Petitioner states that she 
has provided for the Beneficiary in nearly every way, including paying for rent, clothing, education, and 
food. In her July 21 , 2015, statement, the Petitioner states that the Beneficiary's mother was never able 
to financially provide for the Beneficiary as she could not find jobs that paid enough and she did not 
have the skills to qualify for well-paying jobs; and she was solely responsible for financially providing 
for the Beneficiary from the time of adoption, if not before. The only other reference in the record to 
the Beneficiary's mother's occupation includes a reference to her as a seamstress in the Beneficiary's 
birth certificate. In addition, the August 10, 2004, home study states that after the death of the 
Beneficiary's father and the loss of the moral and material support he provided, the Beneficiary' s 
mother lost hope; and that she confessed her inability to care for the Beneficiary even though the 
Petitioner was providing her support. The October 12, 2004, home study includes a statement that the 
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Beneficiary has been receiving financial assistance from the Petitioner since her birth, and it includes a 
statement :from the Petitioner that she wants to adopt the Beneficiary as the Beneficiary's mother can no 
longer care for her. 

In assessing this case, we find that the information in the Form I-604 is not clear as to when the 
Beneficiary's mother earned 10,000 gourdes each month and the duration of such employment. In 
addition, it not clear as to why the Director relied on 2011 World Bank information, as the adoption 
took place in 2003. The record includes consistent statements from 2004 onwards reflecting that the 
Petitioner was providing for the Beneficiary and her mother at the time of adoption in 2003, and that the 
Beneficiary's mother had difficulty finding employment and was not capable of providing for the 
Beneficiary. We note that the money transfers are circumstantial evidence of the inability to care for the 
Beneficiary in 2003. When weighing this evidence, we find that there is not good and sufficient cause 
to revoke the petition as the record establishes that the Beneficiary's mother was unable to provide for 
the Beneficiary's basic needs, consistent with the local standards of Haiti, at the time ofthe adoption. 
Accordingly, the Petitioner has established that the Beneficiary meets the definition of orphan, as that 
term is defined at section 101(b)(l)(F)(i) of the Act. 

III. CONCLUSION 

In visa petition proceedings, it is a Petitioner's burden to establish eligibility for the immigration 
benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 
(BIA 2013). Here, that burden has been met. The appeal will be sustained. 

ORDER: The appeal is sustained. 

Cite as Matter of M-D-, ID# 15883 (AAO Apr. 5, 2016) 

5 


