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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section 101(b)(l)(F)(i), 8 U.S.C. § 1101(b)(l)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption, who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen, or coming to the United States for such an adoption, may be 
classified as an immediate relative. 

The Director, National Benefits Center, denied the petition. The Director concluded that the 
Petitioner provided insufficient evidence to establish that the Beneficiary meets the definition of an 
orphan under the Act. 

The matter is now before us on appeal. In the appeal, the Petitioner submits additional evidence and 
claims that the Director erred in denying his petition, as the Beneficiary meets the definition of an 
orphan under the Act. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. Section 101 (b )(1 )(F)(i) of 
the Act provides, in pertinent part: 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption; who has been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United Sates citizen at least twenty-five 
years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is coming to the United States for adoption by a United 
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States citizen and spouse jointly, or by an unmarried United states citizen at least 
twenty-five years of age, who have or has complied with the preadoption 
requirements, if any, of the child's proposed residence: Provided, That the Attorney 
General [Secretary of Homeland Security] is satisfied that proper care will be 
furnished the child if admitted to the United States .... 

8 C.F.R. § 204.3(d)(l) identifies the supporting documentation required to accompany an orphan 
petition, including: 

(i) Evidence of approval of the advanced processing application 

(ii) The orphan's birth certificate, or if such certificate is not available, an 
explanation together with other proof of identity and age; 

(iii) Evidence that the child is an orphan as appropriate to the case: 

(A) Evidence that the orphan has been abandoned or 
deserted by, separated or lost from both parents, or that 
both parents have disappeared as those terms are 
defined in paragraph (b) of this section; or 

(B) The death certificate(s) of the orphan's parents, if 
applicable; 

(C) If the orphan has only a sole or surviving parent, as 
defined in paragraph (b) of this section, evidence of this 
fact and evidence that the sole or surviving parent is 
incapable of providing for the orphan's care and has 
irrevocably released the orphan for emigration and 
adoption; and 

(iv) Evidence of adoption abroad or that the prospective adoptive parents 
have, or a person or entity working on their behalf has, custody of the 
orphan for emigration and adoption in accordance with the laws of the 
foreign sending country: 

(A) A legible, certified copy of the adoption decree, if the 
orphan has been the subject of a full and final adoption 
abroad, and evidence that the unmarried petitioner, or 
married petitioner and spouse, saw the orphan prior to 
or during the adoption proceeding abroad[.] 
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II. ANALYSIS 

The issue in this case is whether the Petitioner has provided sufficient evidence to establish that the 
Beneficiary meets the definition of an orphan under the Act. The Petitioner claims that the 
Beneficiary is an orphan because he has a surviving parent who is incapable of providing proper care 
and who has, in writing, irrevocably released the child for emigration and adoption. The Petitioner 
provided the approval letter for the Form I-600A, as well as an initial Form I-600 that was filed in 
July 2014 and denied in February 2015. The Petitioner filed a second Form I-600 in June 2015, 
which is the basis of the instant appeal. In response to a request for evidence (RFE), the Petitioner 
submitted a birth certificate for the Beneficiary; a letter from an attorney, explaining the practice of 
issuing birth certificates in Malawi; a death certificate for the Beneficiary's mother; a letter from a 
church official, declaring that the Beneficiary is in his grandparents' custody; a guardian ad litem's 
report, indicating it is in the Beneficiary's best interest to be adopted; a letter from a social worker 
from the Mii;tistry of Social Affairs; an adoption order from the and a letter 
from the Beneficiary's father, relinquishing control of the Beneficiary. The Director, denying the 
petition, stated that the Petitioner did not establish the Beneficiary's identity, as the birth certificate 
was late-registered and insufficient secondary evidence was provided. The Director also concluded 
that the Petitioner provided a late-registered death certificate for the Beneficiary's mother; did not 
submit evidence from a court showing the Beneficiary's father's parental rights were terminated due 
to disappearance, abandonment, desertion, separation, or loss; did not provide sufficient evidence to 
establish that the biological father is incapable of providing proper care to the Beneficiary; and did 
not provide a full and final adoption or custody order. 

On appeal, the Petitioner submits a brief highlighting the previously submitted information and 
contends that the evidence he provided with the petition and in response to the RFE is sufficient to 
find the Beneficiary meets the definition of orphan under the Act. 

A. Eligibility 

As stated above, the Beneficiary has been found ineligible to be classified as an orphan for 
immediate relative status in accordance with section lOl(b)(l)(F)(i) ofthe Act. 

The Petitioner _asserts that the Beneficiary is an orphan due to having a surviving parent who is 
incapable of providing proper care and who has, in writing, irrevocably released the child for 
emigration and adoption. The Petitioner claims that the evidence submitted with the second petition 
and the RFE supports finding that the Beneficiary is an orphan under the Act and 8 C.F.R. § 
204.3( d)(1 ). 

In regard to the issue of the Beneficiary's identity, the Petitioner submitted a birth certificate for the 
Beneficiary that was registered on March 5, 2015, and lists his date of birth as The 
Form I -600 instructions, available at http://www. uscis.gov/ sites/ default/files/files/form/i -600instr. pdf, 
state: 
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You should submit a copy of the orphan's birth certificate, or if such certificate is not 
available, an explanation together with other proof of age and identity. Such secondary 
evidence could include medical records, school records, church records, entry in a 
family Bible, orphanage intake sheets, or affidavits from individuals with first-hand 

. knowledge of the· event(s) to which they are testifying. 

To respond to concerns about the late registration of the Beneficiary's birth certificate, the Petitioner 
submitted a letter from an attorney in Malawi, who indicates that Malawi does not strictly require 
children to obtain a birth certificate at birth, and as a result, many parents obtain a birth certificate 
for their children only when the need arises, and that is what happened in this case. 

The letter from the Malawian attorney, however, does not constitute secondary evidence as indicated 
in the Form I-600 instructions. The record does not include the Beneficiary's birth certificate 
registered at the time of his birth or sufficient secondary evidence. 

In addition, an examination of the birth certificate shows that it does not conform to the requirements 
provided in the adoption order. The adoption order indicates that the 
"Registrar General shall cause such birth entry [of the Beneficiary] to be marked with the word 
'adopted' and shall include the above date of birth in the entry recording adoption." An examination 
of the birth certificate of the Beneficiary does not include the word "adopted" on the document. The 
birth certificate that was submitted was issued on March 5, 2015, approximately 16 months after the 
adoption order. The omission of the word "adopted" on the birth certificate calls into question its 
legitimacy. Based on the evidence presented, the Petitioner has not satisfied the requirement outlined 
in 8 C.P.R.§ 204.3(d)(1)(ii). 

In regard to the evidence of the Beneficiary's mother's death, which is required to show that the 
Beneficiary's father is a surviving parent, the Petitioner submitted her death certificate, registered on 
January 8, 2015, and indicating her date of death as The same evidentiary weight does 
not attach to a delayed death certificate as would attach to one contemporaneous with the actual death. 
Matter ofLugo-Guadiana, 12 I&N Dec. 726, 729 (BIA 1968) (citation omitted). A delayed certificate 
must be evaluated in light of other evidence in the record and in light of the circumstances of the case. 
Matter of Bueno-Almonte, 21 I&N Dec. 1029, 1033 (BIA 1997). 

The additional evidence regarding the Beneficiary's mother's death in the record consists of a letter 
from the Ministry of Gender, Children, and Social Welfare and the guardian ad litem report for the 

both of which refer to her death. These documents, however, are given less 
probative value, because the writers do not have firsthand knowledge of the Beneficiary's mother's 
death. In addition, the affidavit from the Beneficiary's maternal grandfather, executed 5 years after 
the Beneficiary's mother's death in January 2015, does not mention the Beneficiary's mother's 
death. Based on the evidence presented, we find that the death certificate and the additional 
evidence are insufficient to establish that the Beneficiary's mother is deceased. Thus, the Petitioner 
has not satisfied the requirement in 8 C.P.R.§ 204.3(d)(l)(iii)(B). 
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Fimilly, the Petitioner submitted a voluntary release for emigration and adoption by the Beneficiary's 
father dated March 17, 2015. The validity of the voluntary release form is called into question, 
because it lists the Beneficiary's date ofbirth as which is inconsistent with the date of 
birth on the birth certificate, which indicates the Beneficiary's date of birth is "[I]t is 
incumbent upon the petitioner to resolve the inconsistencies by independent objective evidence." 
Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988). Any attempt to explain or recon~ile such 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing 
to where the truth lies. !d. at 591-92. Thus, the Petitioner has not established that the Beneficiary's 
father has irrevocably released the child for emigration and adoption. Further, in support of the 
Beneficiary's father irrevocably releasing the Beneficiary, the Petitioner did not submit evidence 
indicating that the Beneficiary's father is incapable of providing proper care, as defined at 8 C.P.R.§ 
204.301. 

In the alternative, although Petitioner claims on the Form 1-600 that the Beneficiary has a surviving 
parent, the record includes claims that the Beneficiary was abandoned by his father in addition to claims 
that his mother is deceased. The regulation at 8 C.P.R. § 204.3(b) provides: 

Abandonment by both parents means that the parents have willfully forsaken all parental 
rights, obligations, and claims to the child, as well as all control over and possession of 
the child, without intending to transfer, or without transferring, these rights to any 
specific person(s). Abandonment must include not only the intention to surrender all 
parental rights, obligations, and claims to the child, and control over and possession of 
the child, but also the actual act of surrendering such rights, obligations, claims, control, 
and possession. A relinquishment or release by the parents to the prospective adoptive 
parents or for a specific adoption does not constitute abandonment. Similarly, the 
relinquishment or release of the child by the parents to a third party for custodial care in 
anticipation of, or preparation for, adoption does not constitute abandonment unless the 
third party (such as a governmental agency, a court of competent jurisdiction, an 
adoption agency, or an orphanage) is authorized under the child welfare laws, of the 
foreign-sending country to act in such a capacity. A child who is placed temporarily in 
an orphanage shall not be considered to be abandoned if the parents express an intention 
to retrieve the child, are contributing or attempting to contribute to the support of the 
child, or otherwise exhibit ongoing parental interest in the child. A child who has been 
given unconditionally to an orphanage shall be considered to be abandoned. 

To support claims that the Beneficiary was abandoned, the Petitioner submitted the Beneficiary's 
father's affidavit voluntarily releasing the Beneficiary for emigration. Evaluating the evidence, we 
conclude that the Petitioner has not shown that the Beneficiary was abandoned. The Act provides 
that abandonment should not include a relinquishnient or release by the parents to the prospective 
adoptive parents or for a specific adoption. In the instant matter, the Beneficiary's father specifically 
states in his statement that he is relinquishing custody of his son for adoption to the United States. The 
Beneficiary is not abandoned under the Act, as the Beneficiary's father refers to relinquishment for a 
specific adoption to the United States. 
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The assertion that the Beneficiary was abandoned is also raised in an affidavit from the Beneficiary's 
I 

maternal grandfather, who explains that he and his wife have been caring for the Beneficiary and 
that the Beneficiary's father has not had contact with the Beneficiary. This lack of contact with the 
Beneficiary is also expressed in a letter from a church official, the guardian ad litem report for the 

and a letter from the social worker of the Ministry of Gender, Children, and 
Social Welfare. The Act, however, provides that abandonment occurs when the child is not placed 
with a specific person. Here, the Beneficiary is taken care of by his grandparents, who are the 
specific individuals able to care for their grandchild. Thus, for purposes under the Act, the 
Beneficiary is not abandoned as an orphan under section 101 (b )(F)(i). 

Accordingly, the Petitioner has not established that the Beneficiary meets the definition of orphan, as 
that term is defined at section 101 (b )(1 )(F) ofthe Act. 

III. CONCLUSION 

In visa petitiOn proceedings, the petitioner has the burden of establishing eligibility for the 
immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here, that burden has not been met. The Petitioner has not established 
that the Beneficiary meets the statutory definition of an orphan. 

ORDER: The appeal is dismissed. 
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