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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section lOl(b)(l)(F)(i), 8 U.S.C. § llOl(b)(l)(F)(i). An orphan, who 
is under the age of 16 at the time of filing and adopted abroad by an eligible U.S. citizen, or corning 
to the United States for such an adoption, may be classified as an immediate relative. 

The Field Office Director, Rome, Italy, denied the petition and affirmed the denial in response to the 
Petitioner's motion to reopen. The Director concluded that there is insufficient evidence to establish 
that the Beneficiary meets the definition of an orphan. The Director found that the Beneficiary's 
date of birth predates his claimed mother's date of death, and a newly submitted birth certificate 
does not overcome this discrepancy. 

The matter is now before us on appeal. The Petitioner submits additional evidence and states that 
the true age of the Beneficiary has been established. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relatiye. Section IOI(b)(l)(F)(i) of 
the Act provides the definition for an orphan to be classified as an immediate relative child 
(unmarried person under twenty-one years of age) as: 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption; who has-been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty
five years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is corning to the United States for adoption by a United 
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States citizen and spouse jointly, or by an unmarried United states citizen at least 
twenty-five years of age, who have or has complied with the preadoption 
requirements, if any, of the child's proposed residence: Provided, That the 
[Secretary of Homeland Security] is satisfied that proper care will be furnished the 
child if admitted to the United States .... 

The regulation at 8 C.F.R. § 204.3(d)(l) identifies the supporting documentation required to 
accompany an orphan petition, including: 

(ii) The orphan's birth certificate, or if such certificate is not available, an 
explanation together with other proof of identity and age; 

(iii) Evidence that the child is an orphan as appropriate to the case: 

(A) Evidence that the orphan has been abandoned or deserted by, 
separated or lost from both parents, or that both parents have 
disappeared as those terms are defined in paragraph (b) of this 
section; or 

(B) The death certificate(s) of the orphan's parents, if applicable; 

(C) If the orphan has only a sole or surviving parent, as defined in 
paragraph (b) ofthis section, evidence of this fact and evidence 
that the sole or surviving parent is incapable of providing for 
the orphan's care and has irrevocably released the orphan for 
emigration and adoption; and .... 

II. ANALYSIS 

The issue on appeal is whether the Beneficiary, a citizen of the Democratic Republic of the Congo, 
meets the definition of an orphan, specifically due to being the child of a surviving parent. The 
record includes, but is not limited to, medical records for the Beneficiary, adoption records, death 
records for the Beneficiary's claimed mother, and two birth certificates for the Beneficiary .. The 
Director denied the petition because the Beneficiary's date of birth predated his claimed mother's 
date of death. The Director determined that a new birth certificate with a different date of birth 
submitted on a motion to reopen did not overcome this issue. On appeal, the Petitioner asserts that 
the true age ofthe Beneficiary has been established by the preponderance of the evidence standard. 

·, 

We have reviewed the entire record and find that the Petitioner has not established that the Beneficiary 
meets the definition of orphan, as that term is defined at section 101 (b)( 1 )(F)(i) of the Act. 
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A. Eligibility 

· As stated above, the Beneficiary has been found ineligible to be classified as an orphan for 
immediate relative status in accordance with section I 01 (b )(1 )(F)(i) of the Act. 

The Petitioner asserts that the Beneficiary should be classified as an orphan because he is a child whose 
surviving parent is incapable of providing proper care. The regulation at 8 C.F.R. § 204.3(b) provides: 

Sun,iving parent means the child's living parent when the child's other parent is dead, 
and the child has not acquired another parent within the meaning of section 101 (b )(2) 
of the Act. In all cases, a surviving parent must be incapable of providing proper 
care as that term is defined in this section. 

The record includes an affidavit of death for the Beneficiary's claimed mother, which reflects that she 
died on The record contains a court order, dated 2013, from the Juvenile 
Court of which orders that the officer of civil affairs issue a birth certificate for the 
Beneficiary, and lists as his date of birth. The initially submitted birth certificate 
for the Beneficiary also lists as his date of birth. The record also includes a 
hospital birth record, which lists as the Beneficiary's date of birth. In addition, the 
adoption judgment and decree list as the Beneficiary's date of birth. These 
documents reflect that the Beneficiary was born after the date of death of his claimed mother, and 
therefore call into question the identity of his mother and whether she is deceased. 

The record includes documents in support of the Petitioner's claim that the Beneficiary was born on 
prior to the death of his claimed mother. The Petitioner provided these documents with 

her motion to reopen after the Director determi~ed that the Beneficiary's date of birth predates his 
claimed mother's date of death. The new birth certificate submitted by the Petitioner lists 

as the Beneficiary's date of birth. Similarly, a new court order, dated 2013, from the 
Juvenile Court of which orders that the officer of civil affairs issue a birth certificate for 
the Beneficiary, lists as his date of birth. The Director correctly determined that the 
Petitioner did not explain how the discrepancy in birth dates occurred and how the court documents 
were amended. 

On appeal, the Petitioner submits a letter from an oral surgeon, dated December 2, 2015, which states 
that he performed an "endobuccal clinical examination," and the approximate age of the Beneficiary is 

She also submits a letter from a radiologist, dated November 25, 2015, which states that he 
performed an x-ray, which revealed a bone age of to years. The dental and x-rayrecords 
add further to the inconsistencies surrounding the Beneficiary's date of birth, as they reflect that he was 
bornin or 

Furthermore, the ·record does not include a civil death certificate for the Beneficiary's birth mother. 
According to the Department of State reciprocity schedule for the Democratic Republic of the 
Congo, available at https ://travel. state. gov I content/visas/en/fees/reciprocity-by -country /CG .html, 
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death certificates are maintained by the District Registrar, except for those living in tribal conditions. 
The Form I-600 instructions at https://\\>ww.uscis.gov/i-600 state: 

If you cannot obtain a required document, you must submit an original \\>Titten statement 
from the government agency that should have the record verifying that the record does 
not exist or a citation to the U.S. Department of State Foreign Affairs Manual indicating 
that, the records are generally not available, or otherwise demonstrate the unavailability 
of both the primary and secondary evidence. Only then may you submit two or more 
written affidavits sworn to or affirmed by persons who are not parties to the petition who 
have direct personal knowledge of the event and circumstances. Affidavits should 
contain the following information about the person making the affidavit: his or her full 
name, address, date and place of birth, relationship to you, full information concerning 
the event, and complete details on how he or she acquired knowledge of the event. 

The Petitioner has not provided an original written statement from the responsible government agency 
verifying that the death record does not exist. She also has not established that the Beneficiary's 
claimed mother lived in an area where death records are not maintained. Nor has she demonstrated the 
unavailability of both primary and secondary evidence. See 8 C.F.R. § 103.2(b)(2) (providing the 
requirements for demonstrating that a record is not available). 

Even if the abovementioned evidence was submitted, the affidavit of death, which is on 
letterhead, dated August 7, 2015, is not sufficient to establish the death ofthe~Beneficiary's 

claimed mother. It is missing information on the two affiants as mentioned in the Form I-600 
instructions, specifically the affiants' relationship to the deceased, full information concerning the event, 
and complete details on how the affiants acquired knowledge of the event. The record also includes a 
death certificate from a hospital, which declares that the Beneficiary's claimed mother died on 

However, this document is inconsistent with the affidavit of death, which reflects that she died on 

A full review of the evidence reveals numerous inconsistencies regarding the Beneficiary's date of birth 
and his birth mother's identity. As such, it is not clear who his mother is, and if she is deceased. The 
record, therefore, does not establish that the Beneficiary is an orphan as the child of a surviving parent. 
Accordingly, the Petitioner has not established that the Beneficiary meets the definition of orphan, as 
that term is defined at section lOl(b)(l)(F)(i) of the Act. 

III. CONCLUSION 

The Petitioner bears the burden of proof to establish the Beneficiary's eligibility. Section 291 of the 
Act, 8 U.S.C. § 1361; Matter ofOtiende, 26 I&N Dec. 127, 128 (BIA 2013). Here, that burden has 
not been met. The Petitioner has not established that the Beneficiary meets the definition of orphan, 
as that term is defined at section IOI(b)(l)(F)(i) of the Act. 
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ORDER: The appeal is dismissed. 

Cite as Matter ofK-L-F-, ID# 00010315 (AAO Nov. 8, 2016) 
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