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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section 101(b)(1)(F)(i), 8 U.S.C. § 1101(b)(l)(F)(i). An orphan, who 
is under the age of 16 at the time of filing and adopted abroad by an eligible U.S. citizen, or coming 
to the United States for such an adoption, may be classified as an immediate relative. 

The Director, National Benefits Center, denied the petition, concluding that there is insufficient 
evidence that the Beneficiary's mother is incapable of providing proper care to the Beneficiary, and 
therefore, the Beneficiary does not meet the definition of an orphan as the child of a surviving 
parent. 

The matter is now before us on appeal. The Petitioner submits additional evidence and states that 
the Beneficiary's mother is incapable of providing proper care to the Beneficiary. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. Section 1 01 (b)( 1 )(F)( i) of 
the Act provides the definition for an orphan to be classified as an immediate relative child 
(unmarried person under twenty-one years of age): 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption; who· has been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty
five years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is coming to the United States for adoption by a United 
States citizen and spouse jointly, or by an unmarried United states citizen at least 
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twenty-five years of age, who have or has complied with the preadoption 
requirements, if any, of the child's proposed residence: Provided, That the 
[Secretary of Homeland Security] is satisfied that proper care will be furnished the 
child if admitted to the United States .... 

The regulation at 8 C.F .R. § 204.3( d)(l) identifies the supporting documentation required to 
accompany an orphan petition, including: 

(iii) Evidence that the child is an. orphan as appropriate to the case: 

(C) If the orphan has only a sole or surviving parent, as defined in 
paragraph (b) of this section, evidence of this fact and evidence 
that the sole or surviving parent is incapable of providing for 
the orphan's care and has irrevocably released the orphan for 
emigration and adoption .... 

II. ANALYSIS 

The issue on appeal is whether the Beneficiary, a citizen of Ghana, meets the definition of orphan, 
specifically due to being the child of a surviving parent who is incapable of providing proper care. 
The Director concluded that there is insufficient evidence to demonstrate that the Beneficiary's 
~other is incapable of providing proper care to the Beneficiary, and therefore the Beneficiary does 
not meet the definition of an orphan. The Director referenced a request for evidence (RFE) in her 
decision, which requested evidence that the Beneficiary's surviving parent is incapable of providing 
for the Beneficiary. On appeal, the Petitioner asserts that he did not receive the RFE. He contends 
the Beneficiary's mother is incapable of providing proper care to the Beneficiary. 

The record includes, but is not limited to, a brief, a letter from the Beneficiary's school, statements 
from the Petitioner and his spouse, adoption records, and the Beneficiary's father's death certificate 
and funeral brochure. 

A full review of the record does not demonstrate that the Beneficiary meets the definition of an orphan 
due to having a surviving parent who is incapable of providing proper care. 

A. Classification as an Orphan 

The Petitioner asserts that the Beneficiary should be classified as an orphan under section 
101(b)(1)(F)(i) of the Act because she is a child whose surviving parent is incapable of providing proper 
care. The regulation at 8 C.F.R. § 204.3(b) provides: 

Surviving parent means the child's living parent when the child's other parent is dead, 
and the child has not acquired another parent within the meaning of section 101 (b )(2) 
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of the Act. In all cases, a surviving parent must be incapable of providing proper 
care as that term is defined in this section. 

The regulation at 8 C.F.R. § 204.3(b) provides further relevant definitions, including: 

Incapable of providing proper care means that a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign 
sending country. 

· The Petitioner asserts that neither he nor his counsel received the aforementioned RFE, and he requests 
that the case be administratively opened to enable him to present evidence that the Beneficiary meets 
the definition of an orphan. The record indicates that the RFE was sent to both the Petitioner and 
counsel, and there is no evidence that the RFE was returned as undelivered to the National Benefits 
Center. Moreover, because we exercise de novo review, the Petitioner is afforded the same 
opportunity on appeal to address the basis for the Director's denial, and to submit additional 
evidence as needed. 

The record reflects that the Petitioner previously established that the Beneficiary's mother is a surviving 
parent. The only issue before us is whether she is incapable of providing proper care to the Beneficiary. 
On appeal, the Petitioner submits a letter from a school administrator for the Beneficiary's school, 
which states that the Petitioner has been paying her fees and expenses for the last three years. The 
record does not include any other evidence related to the Beneficiary's mother being incapable of 
providing proper care. The record lacks sufficient evidence to demonstrate that the Beneficiary's 
mother is unable to provide for the Beneficiary's basic needs, consistent with the local standards of 
Ghana. See 8 C.F.R. § 204.3(b). 

Accordingly, the Petitioner has not established that the Beneficiary meets the definition of orphan, as 
that term is defined at section 101 (b )(1 )(F) of the Act. 

III. CONCLUSION 

In visa petition proceedings, the petitioner has the burden of establishing eligibility for the 
immigration benefit sought. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Otiende, 26 I&N 
Dec. 127, 128 (BIA 2013). Here, that burden has not been met. The Petitioner has not established 
that the Beneficiary is an orphan due to having a surviving parent who is incapable of providing 

) 

proper care. 

ORDER: The appeal is dismissed. 
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