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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section lOl(b)(l)(F)(i), 8 U.S.C. § llOl(b)(l)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption, who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen, or coming to the United States for such an adoption, may be 
classified as an immediate relative. 

The Director of the National Benefits Center denied the petition, concluding that the Petitioner did 
not establish that the Beneficiary meets the definition of an orphan. The Director found that the 
Petitioner did not demonstrate that the Beneficiary's biological mother is a surviving parent who is 
incapable of providing proper care to the Beneficiary. The Director also found that the Petitioner did 
not establish that the governing authority permanently relinquished custody of the Beneficiary to the 
Petitioner for emigration and adoption. 

On appeal, the Petitioner submits additional evidence and states that a death certificate for the 
Beneficiary's biological father should not be required, as such certificates are rarely issued: that the 
Beneficiary's biological mother was incapable of taking care of him and placed him in an 
orphanage; and that he has demonstrated legal custody to bring the Beneficiary to the United States. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. Section 101 (b)( 1 )(F)(i) of 
the Act provides the definition for an orphan to be classified as an immediate relative child 
(unmarried person under twenty-one years of age): 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of~ abandonment or desertion by, or 
separation or loss from, both parents, or tor whom the sole or surviving parent is 
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incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption: who has been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty
five years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is coming to the United States for adoption by a United 
States citizen and spouse jointly, or by an unmarried United states citizen at least 
twenty-five years of age, who have or has complied ·with the preadoption 
requirements, if any, of the child's proposed residence: Provided, That the 
[Secretary of Homeland Security] is satisfied that proper care will be furnished the 
child if admitted to the United States .... 

The term surviving parent means ·'the child's living parent when the child's other parent is dead, and 
the child has not acquired another parent . . . . In all cases, a surviving parent must be incapable ol 
providing proper care as that term is defined in this section.'' 8 C.F.R. § 204.3(b). 

The term incapable of providing proper care means that "a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign sending 
country." !d. 

Required supporting documentation for an orphan petition based on a surv1vmg parent claim 
includes, amongst other documents: the orphan's parent's death certificate; evidence that a surviving 
parent is incapable of providing for the orphan's care; and if the adoption abroad was not full and 
final, evidence of custody and irrevocable release of the Beneficiary for emigration and adoption in 
compliance with the laws of the foreign-sending country. 8 C.F.R. § 204.3(d)(1 ). 

II. ANALYSIS 

The issues on appeal are whether: the Petitioner has demonstrated that the Beneficiary's biological 
mother is a surviving parent who is incapable of providing proper care; and the Petitioner has been 
given custody of the Beneficiary for his emigration to and adoption in the United States. 

On appeal, the Petitioner asserts that he should not be required to submit a death certificate from 
Tanzania as such certificates are rarely issued, and that the record evidences that the Beneficiary's 
birth mother is incapable of providing him care. The Petitioner also claims that the Director erred in 
considering only whether the Beneficiary qualifies as an orphan under section l 01 (b)( 1 )(F) of the 
Act, as the Beneficiary may also qualify as an orphan under section 1 01 (b )(1 )(0 ). 

Upon review, we find that the Petitioner has complied with the preadoption requirements of 
Tanzania; however, the record continues to remain deficient in demonstrating that the Beneficiary's 
biological mother is a surviving parent and that she is incapable of providing proper care to the 
Beneficiary. 
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A. Surviving Parent 

The Petitioner asserts that the Beneficiary should be classified as an orphan under section 1 01 (b )(F)(i) 
of the Act because he is a child whose surviving parent is incapable of providing proper care to him. As 
stated, a surviving parent is defined as the child's living parent when the child's other parent is deceased 
and the child has not acquired another parent. 

The Petitioner acknowledges that Tanzanian law requires the issuance of death certificates, but asserts 
that they are rarely issued in practice. In support of this contention. the Petitioner submits a document 
indicating that at a 2015 meeting, a Tanzanian government official stated that the Civil Registration and 
Vital Statistics system was functioning poorly with the death registration rate almost negligible. The 
Petitioner also references a previously-submitted an affidavit from the Beneficiary's mother to which he 
claims the Director did not give any weight. According to the mother, the Beneficiary's biological 
father died in the year 

To demonstrate that the Beneficiary's biological mother qualifies as a surviving parent, the Petitioner 
must submit the death certificate of the Beneficiary's deceased father. 8 C.F.R. 
§ 204.3( d)(l )(iii)(B). The Tanzania Reciprocity Schedule from the U.S. Depmiment of State indicates 
that death certificates are available in Tanzania. 1 

We recognize the Petitioner's argument that death certificates are not commonly issued in practice: 
however, we note that he does not state that a death certificate is unavailable. More importantly, the 
Petitioner has not demonstrated any attempt to obtain the death certificate. U.S. Citizenship and 
Immigration Services regulations at 8 C.F.R. § 1 03.2(b )(2) provide specific guidance on how a 
petitioner demonstrates that a record is unavailable and the requirement for secondary evidence. 
See 8 C.F .R. § 103 .2(b )(2)(ii)(providing that where a record does not exist, a petitioner must submit 
an original written statement on government letterhead establishing this from the relevant 
government or other authority). The mother's affidavit, standing alone, is insufficient to establish 
the father's death under the cited regulation. 

In addition, we note a discrepancy in the father's date of death. According to the biological mother. the 
father died in however, the interim adoption order provides the father's date of death as 
Without compliance with the regulation at 8 C.F.R. § 103.2(b)(2) concerning how to demonstrate the 
unavailability of a record, and the submission of primary or secondary evidence (or affidavits if 
secondary evidence is unavailable), we cannot find that the Beneficiary's biological mother is a 
surviving parent. 

In addition, we find that the record does not contain sufficient evidence that the Beneficiary" s 
biological mother is unable to provide for the Beneficiary's basic needs, consistent with the local 
standards of Tanzania. The Beneficiary's biological mother states that she is suffering from HIV. 
However, the Petitioner does not provide any further evidence of the mother's inability to provide 

1 https://travel.state.gov/content/visas/en/fees/reciprocity-by-country/TZ.html. Last accessed on August 15, 2017. 
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for the Beneficiary or of the local standards in Tanzania. For example, the record does not contain 
the social welfare office investigation report that was discussed in the interim adoption order, which 
could serve as evidence of the Beneficiary's biological mother's inability to provide proper care. 
See Matter of Rodriguez, 18 I&N Dec. 9, 11 (Reg. Comm 'r 1980) (citing a social welfare agency 
study as evidence of a sole parent's inability to provide proper care). Accordingly. the record does 
not demonstrate that the Beneficiary is the child of a surviving parent who is incapable of providing 
proper care, as those terms are defined at 8 C.F.R. § 204.3(b). 

B. Adoption and Custody Rights 

The Director determined that the Petitioner did not submit evidence that a governing authority in 
Tanzania permanently relinquished custody of the Beneficiary to the Petitioner or granted the 
Petitioner full and permanent adoption rights. The Petitioner asserts that the Beneficiary can and 
does qualify as an orphan or Hague Convention adoptee under either section 101 (b )(1 )(F) or section 
101(b)(l)(G) ofthe Act. 

Initially, because Tanzania is not a Hague Adoption Convention country. the Beneficiary cannot 
qualify as an orphan under section 101(b)(l)(G) of the Act, which pertains only to children from 
such countries. Therefore, the Petitioner may seek to classify the Beneficiary as an orphan under 
section 101(b)(l)(F) of the Act only. Under this section, it is permissible for a child seeking orphan 
classification to come to the United States for adoption. It is not required that an adoption takes 
place in the Beneficiary's home country. 

When a petitioner has an approved advanced processing application and the adoption abroad was not 
full and final, he must meet the requirements under 8 C.F.R. § 204.3(d)(l)(iv)(B). Amongst other 
requirements, the Petitioner must submit evidence that custody of the orphan has been secured, in 
accordance with the laws of the foreign-sending country. 

The Petitioner submitted a certificate of adoption for the Beneficiary from Tanzania, and an 
accompanying order from the of the United Republic of Tanzania granting an interim 
adoption order to the Petitioner and his spouse. In accordance with this order, the Petitioner and his 
spouse were granted interim custody of the Beneficiary for a two-year period. with permission to 
travel and reside with the Beneficiary anywhere in the world? 

The U.S. Department of State's intercountry adoption information for Tanzania states that a family 
with custody of a child and an interim adoption order must seek the consent of the before 
removing the child from Tanzania. Here, the Petitioner has already received consent for removal of 
the Beneficiary from the he was granted an interim adoption order, and currently retains 
custody of the Beneficiary. As such, the Petitioner has demonstrated compliance with the custody 

2 Part VI of Tanzania's 2009 Law of a Child states that adoptive parents must be Tanzanian citizens or residents of 
Tanzania for three years. As the Petitioner has not fulfilled either of these requirements, he was not eligible for or 
granted a full or final adoption of the Beneficiary. 
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and preadoption requirements of Tanzania and is not required to demonstrate full and final custody 
or adoption over the Beneficiary. The Petitioner has therefore overcome this portion of the 
Director's decision. 

III. CONCLUSION 

The Petitioner has not demonstrated that the Beneficiary's mother is a surviving parent who is 
incapable of providing care. Accordingly, he has not established that the Beneficiary meets the 
definition of an orphan at section 101(b)(1)(F)(i) ofthe Act. 

ORDER: The appeal is dismissed. 

Cite as Matter of A-T-H-, ID# 560739 (AAO Aug. 16, 2017) 


