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The Petitioner, a U.S. citizen. seeks to classify a Convention adoptee as an immediate relative. 
See Immigration and Nationality Act (the Act) section !Ol(b)(l )(G). 8 U.S.C. § 11 Ol(b)(l )(G). A 
child under the age of 18 from a country that is a party to the Hague Convention on Protection of 
Children and Co-operation in Respect of Inter-country Adoption (Convention) may be classified as an 
immediate relative and adopted abroad by an eligible U.S. citizen or emigrate to the United States for 
adoption if the U.S. citizen has an approved Form I-800A, Application for Determination of Suitability 
to Adopt a Child from a Convention Country, the central authority of the selected Convention country 
has proposed placing the child tor adoption with the U.S. citizen. and the child· s sibling who is under 16 
years of age has been adopted. or is coming to the United States tor adoption. by the U.S. citizen. 

The Director of the National Benefits Center denied the Form I-800. Petition to Classify Convention 
Adoptee as an Immediate Relative (Convention adoptee petition). concluding that the Petitioner did 
not establish that the Beneficiary qualified tor classification as an immediate relative as a 
Convention adoptee under section IOI(b)(l)(G) of the Act. We dismissed a subsequent appeal. 
finding that the Petitioner did not submit the required Article 16 report from the central authority in 
Hong Kong 1 as evidence that it approved the Beneficiary's emigration to the United States for the 
purpose of adoption. We affirmed our decision in response to the Petitioner's prior motion to 
reopen. The matter is now before us on a combined motion to reopen and motion to reconsider. 

On motion to reopen and motion to reconsider, the Petitioner submits additional evidence and 
reasserts that the central authority in Hong Kong did not deny or oppose her adoption of the 
Beneficiary. Further. she again argues that the Convention does not apply in this case because the 
Beneficiary is habitually resident in the United States. 

Upon review. we will deny the combined motion. 

1 Hong Kong is a Special Administrative Region of the People's Republic of China and has its own intercountry 
adoption requirements. See U.S. Department of State, Intercountry Adoption Hong Kong. https:// 
trave I. state .gov I content/tra ve I/ en/1 ntercountry-Adoption/! ntercountry-Adoption- Country I nfonnation/H ongKong. htm I 
(last visited December 14. 2017, and added to the record of proceedings). 



.

Maller ofY-W-N-L-F-

I. LAW 

A motion to reopen must state the new facts to be proved and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 1 03.5(a)(2). A motion to reconsider must establish that our 
decision was based on an incorrect application of law or U.S. Citizenship and Immigration Services 
(USCIS) policy based on the evidence in the record of proceedings at the time of the decision. 8 C.F. R. 
§ 1 03.5(a)(3). Although the Petitioner's submission on motion contains new evidence, it is cumulative 
to evidence previously provided. Further, the Petitioner reasserts claims already made and addressed on 
appeal and in her prior motion. This new motion does not establish errors in our prior decision and does 
not ultimately establish the Petitioner's eligibility for approval of her Convention adoptee petition. 

The Petitioner is seeking to classify a Convention adoptee as an immediate relative. A Convention 
adoptee is defined as a child, younger than 16 years of age at the time a petition is tiled on the 
child's behalf~ who has been adopted in a foreign country that is a party to the Convention, or who is 
emigrating from such a foreign country to be adopted in the United States by a U.S . citizen and 
spouse jointly or by an unmarried U.S. citizen who is at least 25 years of age. The sibling of such a 
child who is under the age of 18 is eligible for classification as an immediate relative provided that 
he or she meets the Convention adoption requirements. Section 10 I (b)( I )(G) of the Act. 

II . ANALYSIS 

The Petitioner adopted the Beneficiary, a citizen of China from the region of Hong Kong, in Oregon 
in 2011. The Petitioner tiled Convention adoptee petitions on behalf of the Beneficiary and hi s 
brother in May 2014, when the children were and years of age, respecti vely. In our prior 
decisions, we determined that the Petitioner did not submit the Article 16 report, which is required 
under the Convention, from the central authority in Hong Kong, China, as evidence that it approved 
the Beneficiary's emigration to the United States for the purpose of adoption. The Petitioner asserts 
on the instant combined motion, as she did on appeal and in her prior motion, that according to 
USCIS policy, the Beneficiary is now habitually resident in the United States and therefore the 
Convention does not apply in this case. She further contends, as she did previously, that the Social 
Welfare Department of Hong Kong did not indicate that it denies, rejects, or opposes the adoption. 
The Petitioner's reasserted claims are not sufficient to overcome our prior findings and to establi sh 
her eligibility. 

The Hague Adoption Convention is an international treaty that provides important safeguards to 
protect the best interests of children, bitih parents, and adoptive parents who are involved in 
intercountry adoptions? Not all countries are signatories to the Convention, but for those that are, its 
processes, including application forms and procedures, must be observed. China is a party to the 
Convention and since Hong Kong is a territory of China, all adoptions between Hong Kong and the 

2 See U.S. Department of State, Hag ue A Joption Proc:ess, https ://travel. state.gov/content/trave l/en/ lntercountry
Adoption/ Adoption-Process/understanding-the-hague-Hague Adoption Convention /hague-adoption-process. htm I (last 
visited December 14, 20 17, and added to the record ofproceed ings). 
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United States must meet the requirements of the Convention and U.S. law implementing the 
Convention.-' The U.S. Department of State lists the Adoption Unit of the Social Welfare 
Department in Hong Kong as the central authority in Hong Kong. 4 

The Petitioner asserts that, according to USCIS policy. the Beneficiary is now habitually resident in 
the United States and therefore the Convention does not apply in this case. In support of her 
argument, the Petitioner submits USCIS policy memoranda on the adoption process in general. The 
first memorandum, Guidance for Determining if an Adoption is Valid for Immigration and 
Nationality Act Purposes,5 provides three distinct ways an adopted child may be considered. for 
immigration purposes, to the be child of his or her adoptive parents: (I) immigrant petitions filed 
under section IOI(b)(l)(E) of the Act, including the Form 1-130. Petition for Alien Relative. for 
adopted children upon meeting certain custody and residence requirements, among other criteria; (2) 
immigrant petitions filed under section 101 (b)( 1 )(F) of the Act for children to be classified as 
'·orphans·· who are from a country that has not ratified the Convention if they have been adopted or 
are coming to the United States to be adopted; and (3) immigrant petitions filed (as in the instant 
case) under section IOI(b)(l)(G) of the Act for children whose adoption proceedings are under the 
Convention if they have been adopted or are coming to the United States to be adopted.6 

The second memorandum the Petitioner submitted. Criteria for Determining Habitual Residence in 
the United States for Children for Hague Convention Countries.7 (Habitual Residence 
Memorandum) states that its purpose is to clarify the criteria for whether the Convention applies to 
the adoption in the United States of a child from a Convention country. The memorandum atlirms 
existing USCIS policy that the Form 1-130 process is available for children from a Convention 
country if the prospective adoptive parents obtain a written statement from the central authority in 
the child· s country of origin indicating that it is aware of the child· s presence in the United States. it 
is aware of the proposed adoption. and it has determined that the child is not habitually resident in 
the country of origin. 8 

The Petitioner argues that her adoption case meets the criteria for approval of her immigrant petition 
as set out in the Habitual Residence Memorandum because the Beneficiary had been living with her 
and her spouse for over two years prior to his adoption in Oregon; the Beneficiary is habitually 
resident in the United States; the central authority in Hong Kong has not required the Beneficiary's 
return to the country; and the central authority has not objected to the Beneficiary's adoption in the 
United States. However. the Habitual Residence Memorandum only applies to the Form 1-130 and 

3 U.S. Department of State, lntercountrv Adoption Hong Kong, https:/1 travel.state.gov/content/travel!en/lntercountry
Adoption1lntercountry-Adoption- Country lnformation/HongKong.html (last visited December 14. 20 17). 
-lid. 
5 USCIS Policy Memorandum PM-602-0070.1, Guidancej(Jr Determining ifan Adoption is Va/idfhr Immigration and 
Nationality Act (INA) Purposes (Nov. 6, 20 12). http://www.uscis.gov/laws/policy-memoranda. 
<• !d. at I. 
7 

USC IS Interim Policy Memo PM 602-0095, Criteriafor Determining Hahitua/ Residence in the United States/in· 
Chi/drenfi·om Hague Convention Countries (Dec. 23, 2013 ), http:/lwww.uscis.gov!Jawslpolicy-memoranda. 
R !d. at 2. 
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the Petitioner's eligibility to receive approval of a Form I-130 is not at issue in these proceedings. 
What is before us in these proceedings is the Petitioner's Form 1-800 and whether the Petitioner is 
eligible to receive approval of her Form 1-800 under the specific criteria for that immigrant petition 
under section 101 (b)( I )(G) of the Act. In order to make that determination we must specifically 
consider the Form I-800 requirements. 

Section IOI(b)(l)(G) of the Act pertains to children who are adopted in a foreign country that is a 
party to the Convention or emigrating from such a foreign country to be adopted in the United 
States. In the latter situation, the competent authority of the foreign country must first approve the 
child's emigration to the United States for the purpose of adoption. Section IOl(b)(l)(G)(i)(V)(aa) of 
the Act. A Convention adoptee is defined as ''a child habitually resident in a Convention country 
who is eligible to immigrate to the United States on the basis of a Convention adoption." 8 C.F.R. 
§ 204.301. Although the Beneficiary may be living in the United States with his adoptive parent, 
habitual residence for a Convention adoptee is generally defined as the country of the child ' s 
citizenship and a child " will not be considered to be habitually resident in any country to which the 
child travels temporarily, or to which he or she travels either as a prelude to, or in conjunction with, 
his or her adoption and/or immigration to the United States.'' 8 C.F.R. § 204.303(b). Accordingly, 
for purposes of the Form I-800, the Beneficiary is habitually resident in Hong Kong. 

Under the Convention requirements, if a country determines that a prospective adoptive parent is 
eligible to adopt under its laws and if a child for whom the prospective adoptive parent would be a 
suitable match is eligible for intercountry adoption, the central authority will send that individual or 
the adoption service provider an official report on the child, which is required under Article 16 of the 
Convention and is called an Article 16 report. 9 The Article 16 report contains the child's name and 
date of birth and the reasons for making the adoption placement. It also provides that the central 
authority has: established that the child is eligible for adoption; determined that intercountry 
adoption is in the child's best interests; ensured that the legal custodian has freely consented in 
writing to the child's adoption; ensured that any individual or entity (other than the legal custodian) 
has freely consented in writing to the child's adoption; ensured that the child has freely consented in 
writing to the adoption; and ensured that no payment or inducement of any kind has been given to 
obtain the consents necessary for the adoption to be completed. 8 C.F.R. § 204.313(d)(3). 

The record shows that the Petitioner has not met the Fonn 1-800 tiling requirements under 8 C.f.R. 
§ 204.313. As stated. the Petitioner adopted the Beneficiary in Oregon in 2011. Nearly three 
years later, in a letter dated February 2014. the Petitioner and her spouse notified the Social Welfare 
Department of Hong Kong of their adoption of the Beneficiary and requested that the agency release 
the Beneficiary for adoption. In a March 2014 letter the Social Welfare Department of Hong Kong 
responded to the Petitioner's request and stated that since the adoption of the Beneficiary "was not 
processed through the convention adoption arrangement," the agency ·'cannot issue a letter regarding 
the release of the said adoption." The Petitioner asse11s that the language of this letter does not indicate 

<) 

U.S. Department of State, Hague Adoption Process. https://travcl. state.gov/content/travel/en/ lntercountry-
Adoption/ Adoption-Process/understanding-the-hague convention/hague-adopt ion-process . htm I. 
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that the central authority denied, rejected. or opposed the adoption. She argues that the letter instead 
instructs that the adoption should be completed in the place where the court had ordered the adoption. 
The Petitioner. however, appears to have misconstrued the Social Welfare Department letter. The 
Social Welfare Department letter provides that under the Convention requirements. the adoption 
arrangement should primarily be processed between the central authority of the country of origin of the 
child and the receiving country. Those specific requirements were not met in this case as the Petitioner 
has not shown that the central authority in Hong Kong issued the required A1iicle 16 report to establish 
that it approves the emigration of the Beneficiary to the United States for the purpose of adoption. 
The Petitioner must follow the Convention rules and procedures as implemented under U.S. law and she 
cannot now circumvent these laws by failing to obtain approval of the adoption from the central 
authority in Hong Kong. 

Accordingly, the Petitioner has not overcome the basis for our dismissal of her appeal. The 
Petitioner's submission on motion does not provide new facts to establish that the Petitioner meets 
the requirements for classifying the Beneficiary as a Convention adoptee. The Petitioner also does 
not establish that our prior decision was based on an incorrect application of law or users policy or 
that our decision was incorrect based on the evidence in the record of proceedings at the time of the 
decision. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter of"Y-W-N-L-F-. ID# 701895 (AAO Dec. 15. 2017) 


