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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section 101(b)(l)(F)(i), 8 U.S.C. § 1101(b)(l)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption (Hague Adoption Convention), who is under the age of 16 at the 
time of filing and adopted abroad by an eligible U.S. citizen, or coming to the United States for such 
an adoption, may be classified as an immediate relative. 

The Director of the National Benefits Center denied the petition, concluding that the Petitioner did 
not establish that the Beneficiary meets the definition of an orphan. The Director found that there 
was no evidence of the Petitioner's full and fimil adoption or full custody of the Beneficiary. In 
addition, the Director found that the record did not contain the biological mother's release of the 
Beneficiary for emigration and adoption. 

On appeal, the Petitioner submits additional evidence and asserts that the Beneficiary's biological 
mother gave up her child for adoption and an order of adoption was granted. 

Upon de novo review, we will dismiss the appeal. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. Section 101 (b )(1 )(F)(i) of 
the Act provides the definition for an orphan to be classified as an immediate relative child 
(unmarried person under twenty-one years of age): 

[A] child, under the age of sixteen at the time a petition is filed in his behalf to accord 
a classification as an immediate relative under section 201 (b) of this title, who is an 
orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or surviving parent is 
incapable of providing the proper care and has in writing irrevocably released the 
child for emigration and adoption; who has been adopted abroad by a United States 
citizen and spouse jointly, or by an unmarried United States citizen at least twenty-
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five years of age, who personally saw and observed the child prior to or during the 
adoption proceedings; or who is coming to the United States for adoption by a United 
States citizen and spouse jointly, or by an unmarried United states citizen at least 
twenty-five years of age, who have or has complied with the preadoption 
requirements, if any, of the child's proposed residence: Provided, That the 
[Secretary of Homeland Security] is satisfied that proper care will be furnished the 
child if admitted to the United States .... 

The term sole parent means "the mother when it is established that the child is illegitimate and has 
not acquired a parent within the meaning of section 101 (b )(2) of the Act. An illegitimate child shall 
be considered to have a sole parent if his or her father has severed all parental ties, rights, duties, and 
obligations to the child, or if his or her father has, in writing, irrevocably released the child for 
emigration and adoption .... In all cases, a sole parent must be incapable o_fproviding proper care 
as that term is defined in this section." 8 C.F.R. § 204.3(b). 

The term surviving parent means "the child's living parent when the child's other parent is dead, and 
the child has not acquired another parent within the meaning of section 101 (b )(2) of the Act. In all 
cases, a surviving parent must be incapable of providing proper care as that term is defined in this 
section." 8 C.F.R. § 204.3(b). 

The term incapable of providing proper care means that "a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign sending 
country." ld. 

Required supporting documentation for an orphan petition based on a sole parent claim includes the 
orphan's birth certificate, or if such certificate is not available, an explanation with other proof of 
identity and age; evidence that a sole parent is incapable of providing for the orphan's care and has 
irrevocably released the orphan for emigration and adoption; a legible, certified copy of the adoption 
decree, if the orphan has been the subject of a full and final adoption abroad; and evidence that the 
unmarried petitioner, or married petitioner and spouse, saw the orphan prior to or during the 
adoption proceeding abroad. 8 C.F.R. § 204.3(d)(l). 

II. ANALYSIS 

The issues on appeal are: whether a full and final adoption has taken place or the Petitioner has 
secured full custody of the Beneficiary; whether the Beneficiary is the child of a sole parent who is 
incapable of providing proper care; and whether the Beneficiary's biological mother has irrevocably 
released the Beneficiary for emigration and adoption. On appeal, the Petitioner asserts that the 
Beneficiary's biological mother gave her child up for adoption and an order of adoption was granted. 
The Petitioner submits a letter of consent from the Beneficiary's biological mother, a certificate of 
birth for the Beneficiary, a marriage certificate for the Petitioner, a letter from the Petitioner and his 
spouse, an affidavit from a social welfare officer, a medical report for the Beneficiary, an adoption 
order, and a home study. We find that the record establishes that the Petitioner and his spouse 
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adopted the Beneficiary. However, the record does not demonstrate that Beneficiary is the child of a 
sole parent who is incapable of providing proper care and has in writing irrevocably released the 
Beneficiary for emigration and adoption. 

A. Definition of an Orphan 

1. Adoption Order 

The Director found that no evidence was submitted to establish that a full and final adoption took 
place in accordance with the foreign-sending country. Specifically, the Director found that no 
documents were provided by the magistrate court in the Nigerian state in which the Beneficiary 
resides. The U.S. Department of State provides a list of the requirements for adoption in Nigeria, 
including submission of an application for adoption with the social welfare office in the state where 
the child resides, adjudication of adoptions in the magistrate court of the state where the child is 
located, and the submission of an investigation report by a social welfare officer or probation 
officer. 1 The Applicant has submitted a Nigerian adoption order issued on 2016, in 

Nigeria before the Chief Magistrate signed by the Assistant Chief Registrar. 
is the capital of and the orphan petition reflects that the Beneficiary was born 

in The order lists the Petitioner and his. spouse, and states that they are fit and 
proper people to adopt the Beneficiary. The order reflects that they were granted leave to adopt the 
Beneficiary as their own child. It also states that the application for adoption, investigation report, 
and relevant documents and testimonies were considered. Therefore, the record contains evidence of 
a full and final adoption in accordance with the laws ofNigeria, as requested by the Director. 

2. Definition of Sole Parent 

Although the Petitioner has established that he adopted the Beneficiary in Nigeria, he has not 
demonstrated that the Beneficiary meets the other requirements of section 101 (b)(l )(F)(i) of the Act. 
The Petitioner marked the box in the orphan petition indicating that the Beneficiary is an orphan due 
to having a sole parent or surviving parent who is incapable of providing proper care and who has 
irrevocably released the child for emigration and adoption in writing. 

As there is no indication that the Beneficiary's father is deceased, we will consider whether the 
Petitioner has established that the Beneficiary's mother is a sole parent rather than surviving parent 
under the regulations. As stated above, a sole parent is defined as a child's mother when the child is 
illegitimate and has not acquired a parent under section 101 (b )(2) of the Act. In Nigeria, a child 
born out of wedlock is considered to be illegitimate, and may become legitimated only upon the 
marriage of the parents, or upon the biological father's acknowledgement,. Matter of Cocker, 14 
I&N Dec. 521,522 (BIA 1974.). 

U.S. Department of State Intercountry Adoption, Nigeria, (Jun. I, 2013), 

https :I ltrave I.state.gov I content/adoptionsabroad/ ~nl country-i nfonnationlleam-about -a country In igeria.htm I. 
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In this case, the record does not demonstrate that the Beneficiary is illegitimate. The Beneficiary's 
biological mother states that she gave birth to the Beneficiary in a hospital, but the record does not 
contain a birth certificate for the Beneficiary bearing her name. Rather, the Petitioner submitted a 
birth certificate for the Beneficiary listing the Petitioner and his spouse as the parents. As stated, the 
regulations require that the Petitioner submit the Beneficiary's birth certificate, or if such certificate 
is not available, an explanation together with other proof of identity and age. 8 C.F.R. 
§ 204.3(d)(l)(ii). The Beneficiary's biological mother has provided a written statement, in which 
she recounts that she became pregnant after being sexually assaulted by two unknown men. 
However, as the record does not contain the Beneficiary's original birth certificate, the Beneficiary's 
biological mother's assertion that the biological father is unknown is not supported by the record. 
The Petitioner has also not submitted an explanation for the absence of the Beneficiary's original 
birth certificate, as required by the regulations. 

In addition, we find that the record does not contain evidence that the Beneficiary's biological 
mother is unable to provide for the Beneficiary's basic needs, consistent with the local standards of 
Nigeria. The Beneficiary's biological mother states that when she gave birth to the Beneficiary, she 
had no means to raise him. However, she does not provide any evidence of her inability to provide 
for the Beneficiary or of the local standards in Nigeria. We note that the record does not contain the 
social welfare office investigation report that was discussed in the adoption order, which could serve 
as evidence of the Beneficiary's biological mother's inability to provide proper care. See Matter of 
Rodriguez, 18 I&N Dec. 9, 11 (Reg. Comm'r 1980) (citing a social welfare agency study as evidence 
of a sole parent's inability to provide proper care). Accordingly, the record does not demonstrate that 
the Beneficiary is the child of a sole parent incapable of providing proper care, as those terms are 
defined at 8 C.F.R. § 204.3(b). 

3. Irrevocable Release 

The Petitioner has also not provided evidence that the Beneficiary's biological mother has irrevocably 
released the Beneficiary for emigration and adoption. In her statement, the Beneficiary's biological 
mother indicates that she is willing to give the Beneficiary to any family capable of caring for him. 
However, she does not explicitly state that she has irrevocably released the Beneficiary for 
emigration and adoption, as required by 8 C.F .R. § 204.3( d)(l ). 

4. Other Definitions of an Orphan 

The record does not demonstrate that the beneficiary meets any of the remaining definitions of an 
orphan at section 101 (b )(1 )(F)(i) of the Act. The record does not reflect that the Beneficiary is an 
orphan because of the death or disappearance of, abandonment or desertion by, or separation or loss 
from, both parents, or for whom a surviving parent is incapable of providing proper care and has in 
writing irrevocably released the Beneficiary for emigration and adoption. Therefore, the Beneficiary 
does not meet the definition of an orphan under the Act. 
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III. CONCLUSION 

The Petitioner has not established that the Beneficiary meets the definition of an orphan at section 
lOl(b)(l)(F)(i) of the Act. 

ORDER:. The appeal is dismissed. 

Cite as Matter of N-C-0-, ID# 328705 (AAO July 10, 20 17) 
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