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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section IOI(b)(1)(F)(i), 8 U.S.C. § 1101(b)(I)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption, ,who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen, or coming to the United States for such an adoption, may be 
classified as an immediate relative. 

The Director of the National Benefits Center denied the petition, concluding that the Petitioner did 
not establish that the Beneficiary meets the definition of an orphan. 

On appeal, the Petitioner submits additional evidence and states that the Beneficiary meets the 
definition of orphan, as she was the child of a sole parent who was incapable of providing her with 
proper care. 

Upon de novo review, the appeal is dismissed. 

I. LAW 

An orphan is defined as a child, under the age of 16 at the time a petition is fil~d on his or her behalf, 
who is an orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or loss from, both parents, or for whom the sole or' surviving parent is incapable of 
providing the proper care and has in writing irrevocably released the child for emigration and 
adoption; who has been adopted abroad by a United States citizen, or who is coming to the United 
States for adoption by a United States citizen; provided, that the Secretary of Homeland Security is 
satisfied that proper care wilh be furnished if the child is admitted to the United States. Section 
I 0 I (b )(I )(F) of the Act. 

The term sole parent means "the mother when it is established that the child is illegitimate and has 
not acquired a parent within the meaning of section 101(b)(2) ofthe Act. An illegitimate child shall 
be considered to have a sole parent if his or her father has severed all parental ties, rights, duties, and 
obligations to the child, or if his or her father has, in writing, irrevocably released the child for 
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emigration and adoption. This definition is not applicable to children born in countries which make 
no distinction between a child born in or out of wedlock, since all such children are considered to be 
legitimate. In all cases, a sole parent must be incapable of providing proper care as that term is 
def-ined in this section ." 8 C.F.R. § 204.3(b). 

The term incapable o{ providing proper care means that a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign sending 
country. !d. 

The Petitioner bears the burden of proof to establish the Beneficiary's el igibility. Section 291 o f the 
Act, 8 U.S.C. § 1361; Maller (~[Otiende, 26 I&N Dec. 127, 128 (BIA 2013). 

II. ANALYSIS 

The Petitioner is seeking to classify an orphan as an immediate relative. The Petitioner tiled a Form 
1-600, Petition to Classify Orphan as an Immediate Relative (orphan petition), on behalf of the 
Beneficiary, a citizen of Jamaica, when the Beneficiary was six years old. The Director denied the 
orphan petition, finding that the Petitioner did not establish that the Beneficiary meets the definition 
of an orphan. On appeal, the Petitioner submits new evidence, and asserts that the record shows the 
Beneficiary meets the definition of an orphan, as her mother is a sole parent who is incapable of 
providing for her. Upon review, we find that the Petitioner has not demonstrated that the 
Beneficiary's mother is a sole parent under the Act. 

. . 

On appeal , the Petitioner asserts that the Beneficiary falls under the orphan definition because her 
biological mother is a sole parent. As stated above, a sole parent is defined as a child's mother when 
the child is illegitimate and has not acquired a parent under section 10 1(b)(2) ofthe Act. In Jamaica, 
there is no legal distinction between children born in and out of wedlock, as children in both 
scenarios share equal rights. See Matter o.fCross, 26 l&N Dec. 485,488-489 (BIA 2015). As there 
is no distinction between children born in and out of wedlock in Jamaica, all such children are 
considered legitimate under 8 C.F.R. § 204.3(b). The Beneficiary was born out of wedlock, but her 
biological mother's and father's names are li sted on her birth certificate. A letter from the Child 
Development Agency in Jamaica, notes that the Beneficiary sees her biological parents on 
holidays, and speaks to her biological mother weekly. 

The Petitioner asserts that even if the Beneficiary is legitimate due to the Jamaican Status of 
Children Act (eliminating distinctions between children born in and out of wedlock), her biological 
father did not have legal custody of her, as required by USCIS policy. See USCIS Policy 
Memorandum PM-602-0 116, Guidance on Conducting Form 1-604. Determination on Child for 
Adoption, Orphan Determinations pg. 20 (June 17, 20 15). However, the Petitioner does not 
demonstrate that the Beneficiary's biological father did not have legal custody rights over the 
legitimated Beneficiary. First, the Petitioner contends that the Beneficiary may not have been 
legitimated, citing to Maller ofC!ahar, 18 I&N Dec. 1 (BIA 1981 ) (chi ld under the Jamaican Status 
of Children Act may only be considered legitimated if familial ties are established by the requisite 
degree of proof and the status arose within the time requirements to meet the definition of a child for 
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visa preference status). The Petitioner contends that the only familial tie between the Petitioner and 
her biological father is his name on her birth certificate. However, the Petitioner does not assert and 
there is no indication, that the naming of the Petitioner's biological father on her birth certificate is 
insufficient to consider her to be legitimated by her father in Jamaica under the Jamaican Status of 
Children Act. 

The Petitioner acknowledges the presumption that the father of a legitimated child has natural rights 
to the custody of the child equal to that of the mother, Matter of Rivers, 17 I&N Dec. 419 (BIA 
1980), but distinguishes Jamaica's legitimation by operation of law rather than affirmative act, 
Specifically, the Petitioner notes that the Board of Immigration Appeals (Board) stated, in part, that a 
father who legitimates his child "has evinced his concern tor and interest in his natural offspring." 
!d. at 421. The Petitioner contends that, conversely, the Beneficiary's father was not required to take 
any affirmative steps to legitimate her, as her legitimation occurred through operation of law. 
However again, the Petitioner does not assert, and there is no indication, that legitimation through 
operation of law would not trigger the presumption of equal custody rights for the father of a 
legitimated child. The Petitioner also asserts that under the intent of Malter of Rivers the 
Beneficiary should benefit, as the holding in Rivers benefited a child, making it easier for a 
legitimating father to qualify as a parent. But, under the authority of Rivers, the Beneficiary was in 
the legal custody of her biological father, so the Beneficiary's mother cannot be defined as a sole 
parent under the regulations at 8 C.F.R. § 204.3(b). 

The Petitioner states that the Beneficiary's biological father does not meet the definition of parent 
under section IOI(b)(I)(D) of the Act. However, section IOI(b)(I)(D) of the Act contains only one 
definition of "child" under the Act, while section I 0 I (b )(I) contains multiple separate definitions for 
"child" from (A)-(G), the most relevant for our purposes being the orphan definition at section 
IOI(b)(I)(F). As such, in order to satisfy the requirements to classify the Beneficiary as an orphan 
under section I 0 I (b )(I )(F), the Petitioner need not demonstrate that the Beneficiary's biological 
father meets the requirements at section I 0 I (b)( I )(D). 

The Petitioner also contends that congressional changes to section I 0 I (b )(I )(A), (b )(2), and (D), did 
not go far enough and that the definition of"sole parent" at 8 C.F.R. § 204.3(b) is not consistent with 
the revised Act. However, we view the statute and regulations as they have been enacted, and 
determine whether the Petitioner meets their requirements. And, the Petitioner does not cite to any 
authority that allows us to waive these requirements. See United States v. Nixon, 418 U.S. 683, 695-
96 (1974) (as long as regulations remain in force; they are binding on government oflicials). 

The Petitioner asserts that, as a matter of fimdamental fairness and in the Beneficiary's best interest, 
the Beneficiary's biological mother should be considered a sole parent under the regulations. 
Specifically, the Petitioner contends that at the time he and his spouse were deciding to go forward 
with adopting the Beneficiary, the Board held in Maller of Hines, 24 l&N Dec. 544 (BIA 2008), that 
a child born out of wedlock in Jamaica was legitimated by the father only upon proof that the father 
was married to the child's mother at some time after birth, and that the Beneficiary's biological 
parents did not marry. However, Matter of Cross, supra, finding children born out of wedlock to 
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have the same rights as those born in wedlock, was decided by the Board in 2015 . Despite the 
holding in Cross, the Petitioner decided to continue with the adoption of the Beneficiary, finalized 
years later in 20 I 7. In addition, the Petit ioner did not ti le the underlying orphan petition 
until 2017. As such, the Petitioner has not demonstrated that it would be fundamentally unfair 
to apply the relevant case law at it existed at the time he petitioned for an immigration benefit. 

Because the Petitioner has not shown that the Beneficiary's mother i~ a sole parent, he has not 
demonstrated that the Beneficiary meets the orphan definition under the Act and regulations. 

Ill. CONCLUSION 

The Petitioner has not overcome the Directo·r :s ground for denial and demonstrated that the 
Beneficiary meets the orphan definition. 

ORDER: The appeal is dismissed. 
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