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The Petitioner. aU .S. citizen. seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section IOI(b)(l)(F)(i). 8 U.S.C. ~ IIOI(b)(l)(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption. who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen. or coming to the United States for such an adoption. may be 
classified as an immediate relative. 

The Director of the National Benefits Center denied the petition. concluding that the Petitioner did 
not establish that the Beneficiary meets the definition of an orphan. 

On appeal, the Petitioner submits additional evidence and states that the Beneficiary meets the 
definition of orphan. as he was the child of a sole parent who was incapable of providing him with 
proper care. 

Upon de novo review. the appeal is dismissed. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. An orphan is defined as a 
child. under the age of 16 at the time a petition is liled on his or her behalf. who is an orphan because 
of the death or disappearance of abandonment or desertion by. or separation or loss from. both 
parents. or for whom the sole or surviving parent is incapable of providing the proper care and has in 
writing irrevocably released the child for emigration and adoption: who has been adopted abroad by 
a United States citizen. or who is coming to the United States for adoption by a United States citizen: 
provided. that the Secretary of Homeland Security is satisfied that proper care will be furnished if 
the child is admitted to the United States. Section I 0 I (b)( I )(F) of the Act. 

The term sole parent means ''the mother when it is established that the child is illegitimate and has 
not acquired a parent within the meaning of section I 01 (b )(2) of the Act. An illegitimate child shall 
be considered to have a sole parent if his or her father has severed all parental ties. rights. duties. and 
obligations to the child. or if his or her father has. in writing. irrevocably released the child for 
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emigration and adoption. ... In all cases, a sole parent must be incapahle ofprovidin}!. proper care as 
that term is defined in this section:· 8 C.F.R. ~ 204.3(b). 

The term incapah/e oj'providh1R proper care means that a sole or surviving parent is unahlc to 
provide for the child's basic needs, consistent with the local standards of the foreign sending 
country. !d. 

II. ANALYSIS 

The Petitioner tiled a Form 1-600, Petition to Classify Orphan as an Immediate Relative (orphan 
petition), on behalf of the Beneficiary, a citizen of Nigeria. when the Beneficiary was three years 
old. The Director denied the orphan petition, finding that the Petitioner did not establish that the 
Beneficiary meets the definition of an orphan. On appeal, the Petitioner submits new evidence. and 
asserts that the record shows the Beneficiary meets the definition of an orphan. Upon review. we 
find that the Petitioner has not demonstrated that the Beneficiary meets the orphan definition, or that 
his sole parent irrevocably released him for emigration. 

A. The Petitioner Has Not Demonstrated that the Beneficiary is the Child of a Sole Parent 

The Petitioner marked the box in the orphan petition indicating that the Beneficiary is an orphan due 
to having '·no parents due to death or disappearance ot: abandonment or desertion by. or separation 
or loss from both parents.'· However. on appeal, the Petitioner asserts that the Beneficiary falls 
under the orphan definition because his biological mother is a solc parent, and his birth father has 
effectively severed all parental rights. 

As stated above, a sole parent is defined as a child' s mother when the child is illegitimate and has 
not acquired a parent under section 101 (b)(2) of the Act. In Nigeria. a child born out of wedlock is 
considered to be illegitimate, and may become legitimated only upon the marriage of the parents. or 
upon the biological father's acknowledgement. /!,fatter (?l Cocker, I 4 I&N Dec. 521. 522 (BIA 
1974.). 

In this case, the record is not sufficient to demonstrate that the Petitioner is illegitimate. The 
Beneficiary's biological mother' s affidavit states that she gave bi11h to her child in 2013, at 
the '·Child Rights Organisation:· But the record contains only a birth certificate for the Beneficiary 
issued approximately three years after his birth. in October 2016. bearing the name ofthe Beneficiary's 
adoptive parents. On appeal , the Petitioner asserts that the Beneficiary's biological mother had no 
means to obtain a birth certificate. However. in 2013. one day attcr her son's birth, the 
Beneficiary's biological mother executed an official document before the High Court of State. 
swearing to an atlidavit releasing the Beneficiary for adoption. Further. in accordance with the 
Depat1ment of State Reciprocity Schedule for Nigeria, the birth of every child shall be registered. at 
no charge for infants. and certificate issuance in any National Population Commission oftice is a ten-
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minute process. We acknowledge the Petitioner's assertion that the Beneficiary \Vas born in a shelter 
and her first contact with a governmental agency was the where she left him. 1 

However, the Petitioner does not explain why the Beneficiary's biological mother could execute an 
official release of the Beneficiary. but not obtain a birth cer1ificate for him. as required. There is 
also no explanation as to why the "Child Rights Organisation," in which the Beneficiary was born. 
or the she visited after his birth, would be unable to assist the B~neficiary's 
biological mother in securing a birth certificate. 

The Beneficiary's biological mother, in her affidavit states that she was impregnated by her boyfriend 
who ''denied" her. The record also contains a July 2017 repot1 from a social welfare director stating 
that he became aware of a November 2013 report indicating that a woman came to the 

stating that her boyfriend ''denied her" and ran away. However. the record does not 
contain the November 2013 repm1 referenced by the social welfare director, and the July 2017 repor1 in 
the record was created approximately four years after the birth of the Beneficiary. And, as the record 
does not contain an original birth certificate for the Beneficiary, the Beneficiary's biological mother's 
assertion that the Beneficiary's biological father is an estranged boyfriend who abandoned the 
Beneficiary is not sutliciently supported by the record. 

Because the Petitioner has not shown that the beneficiary is illegitimate, he has therefore not 
demonstrated that the Beneficiary meets the orphan definition under the Act and regulations. 

B. The Petitioner Has Not Demonstrated the Beneficiary's Irrevocable Release for Emigration 

The Petitioner has also not provided evidence that the Beneficiary's biological mother has 
irrevocably released the Beneficiary for emigration and adoption. In her affidavit, the Beneficiary's 
biological mother indicates that she wishes to give her baby to a family for adoption, and is aware 
that she will be denied access to her baby tor life. However. she does not explicitly state that she has 
irrevocably released the Beneficiary for emigration, as required by 8 C.F.R. ~ 204.3(d)(l ). 

Ill. CONCLUSION 

The Petitioner has not overcome the Director's denial and demonstrated that the Beneficiary meets 
the orphan definition. In addition. the Petitioner has also not demonstrated that the Beneficiary's 
biological mother irrevocably released the Beneficiary t<.1r emigration. 

ORDER: The appeal is dismissed. 
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1 
The regulations require that the Petitioner submit the Beneficiary's birth certificate, or if such certificate is not 

available, an explanation together with other proof of identity and age. 8 C. F. R. ~ 204.3(d)( I )(i i). 
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