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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative under section 
lOl(b)(l)(F) of the Immigration and Nationality Act (the Act), 8 U.S.C. § llOl(b)(l)(F). The 
Director of the National Benefits Center denied the Form 1-600, Petition to Classify Orphan as an 
Immediate Relative (orphan petition), and we dismissed a subsequent appeal. The matter is now 
before us on a motion to reopen and reconsider. On motion, the Petitioner submits additional 
evidence, and asserts that her evidence demonstrates the Beneficiary's eligibility. Upon review, we 
will deny the combined motion. 

I. LAW 

A motion to reopen must state the new facts to be proved and be supported by affidavits or other 
documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must establish that our 
decision was based on an incorrect application of law or policy based on the evidence in the record 
of proceedings at the time of the decision. 8 C.F.R. § 103.5(a)(3). The Petitioner does not argue that 
we incorrectly applied law or policy at the time of our decision. Rather, she focuses on new 
evidence, which she asserts establishes that the Beneficiary is an orphan. Thus, the motion to 
reconsider is denied and we will consider the new items supporting the motion to reopen below. As 
will be discussed however, the new evidence is insufficient to establish the Beneficiary meets the 
definition of an orphan. 

II. ANALYSIS 

The Petitioner adopted the Beneficiary and his brother, citizens of Ethiopia, in 2016, when the 
children were 16 and 14 years of age, respectively. The Petitioner filed the orphan petition in 
September 2016 indicating that the Beneficiary is an orphan because he has only one sole or 
surviving parent who is incapable of providing proper care. 

In our prior decision we determined that the Beneficiary's birth father's death certificate is evidence 
that the Beneficiary is the child of a surviving parent. However, the Petitioner did not further 
establish, as required, that the Beneficiary's birth mother, as the surviving parent, is incapable of 
providing proper care. See 8 C.F.R. § 204.3(b) (defining "incapable of providing proper care" as being 
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unable to provide for the child's basic needs, consistent with the local standards of the foreign 
sending country). The underlying adoption order stated that the Beneficiary's birth mother signed 
the adoption agreement because of her "financial constraint," but did not further elaborate on her 
economic hardship. We issued a request for evidence (RFE) of the Beneficiary's birth mother's 
inability to provide for the Beneficiary's basic needs, consistent with Ethiopian local standards. 

In response to our RFE, the Petitioner submitted a letter, dated August 2017, from the head of human 
resource development at the local government office of the Beneficiary's birth mother's residence in 
the which stated that the Beneficiary's birth mother does 
not have any assets or income to care for her children. We determined that the letter lacked 
probative details describing how the local official made this determination, such as a description of 
the Beneficiary's current living conditions, and an explanation of how the Beneficiary's birth mother 
had been supporting the Beneficiary since the death of his birth father in 2008. 

We also noted in our prior decision that the record did not contain any other information regarding 
the Beneficiary's history and living conditions, such as a child's life history report or a social 
welfare agency study to demonstrate that the Beneficiary's birth mother is unable to provide proper 
care to the Beneficiary. See Matter of Rodriguez, 18 I&N Dec. 9, 11 (Reg'! Comm'r 1980) (citing a 
social welfare agency study as evidence of a sole parent's inability to provide proper care). 
Although the Beneficiary's adoption order referenced a recommendation letter from the 

which the court indicated it reviewed prior to 
approving the adoption, and the Petitioner was provided the opportunity to provide the 
recommendation letter, the Petitioner did not provide this document or any other documentation that 
the court considered. 1 

On motion, regarding the recommendation letter from the the Petitioner submits a letter 
from her adoption service provider, the The executive director of 
the organization writes that "[f]or the to have 
provided the letter of approval of this adoption . . . , it would had to have received the dossier 
documents provided by the adoptive parent. The adoptive parent has no receipt from the 
and has provided all documents made available to her." As previously stated in our prior decision, we 
do not question the validity of the adoption under Ethiopian law, but without specific and probative 
details regarding the birth mother's inability to provide for the Beneficiary's basic needs. consistent 
with the local standards of Ethiopia, the Petitioner has not demonstrated for immigration purposes that 
the Beneficiary meets the definition of an orphan as the child of a surviving parent incapable of 
providing proper care. 

1 The is Ethiopia's adoption authority and it reviews the 
prospective adoptive parent's dossier, which includes the child's background in formation, the prospective adoptive 
parent's suitabi lity to adopt, and the adoption contract, as well as conducts a review of the best interests or the ch ild to 
make a recommendation to the court on whether to proceed with the adoption. U.S. Department of State, lntercountry 
Adoption: Ethiopia, h ttps://travel .state.gov /con ten t/tra vel/en/1 ntercou n try-Adoption/In tercou nt ry-Adopt ion-Country-
1 nforma tion/Ethiopia. htm I (last visited May 17, 2018, and previously added to the record of proceedings). 
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While the Petitioner also submits a hospital medical certificate for the Beneficiary's birth mother's 
breast cancer treatment and a letter terminating the birth mother's employment, which she asserts 
establishes that the birth mother has a medical condition and is financially incapable of providing 
proper care to the Beneficiary, those documents are not sufficient to meet her burden of proof. The 
employment termination letter is dated January 20182 and the medical certificate lists the treatment 
dates as starting in October 2016. As these documents are all dated after the Petitioner filed her 
orphan petition in September 2016, they are not probative evidence of the birth mother's inability to 
provide proper care to the Beneficiary at the time of filing. The Petitioner must demonstrate 
eligibility for the requested benefit at the time of filing. See 8 C.F.R. § 103.2(b) ( a petitioner must 
establish eligibility for the requested benefit at the time of filing the benefit request and must 
continue to be eligible through adjudication). Notably, the head of human resource development in 
the August 2017 letter submitted on appeal did not mention the Beneficiary's birth mother's medical 
condition as a reason for her inability to care for the Beneficiary. 

On motion, counsel for the Petitioner also makes a number of unsupported assertions regarding the 
Beneficiary's birth mother's inability to provide proper care, such as: that she suffers from "a variety 
of health disorders, including alcoholism and breast cancer;" that her employment was terminated in 
2010 when she did not return to work after three months of sick leave; that she has been unable to 
afford health care; and that her survival is dependent on the Petitioner's financial support. Counsel 
further asserts: 

After attempting to obtain [ the adoption recommendation] letter from the 
[the Petitioner] has been informed that no 

such letter exists. While this letter appears to have existed at the time of [the 
Petitioner's] adoption, the office no longer has any record of it. 

However, the record does not contain evidence to support counsel's assertions, and those assertions 
alone do not constitute evidence. See Matter of Obaigbena, 19 I&N Dec. 533, 534 n.2 (BIA 1988) 
(stating "we note statements or assertions by counsel are not evidence") (citing Matter of Ramirez
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980)). Counsel's statements must be substantiated in the 
record with independent evidence, which may include affidavits and declarations. Id. Although the 
Petitioner submits receipts from her remittances to the Beneficiary's birth mother, she does not in a 
personal statement discuss her financial support of the birth mother and her knowledge of the birth 
mother's alcoholism, breast cancer, and other health conditions. Nor does she provide a personal 
statement in which she discusses her attempt to obtain the adoption recommendation letter or social 
welfare agency study from the 

Without probative evidence and a clear and consistent narrative of the Beneficiary's birth mother's 
medical condition and the financial impact of those conditions on her ability to provide fo r the 
Beneficiary's basic needs, the record does not establish that the Beneficiary 's birth mother is a 
surviving parent who is incapable of providing proper care to the Beneficiary. While the birth mother 

2 Although counse l fo r the Petitioner referenced the birth mother's termination of empl oyment in 20 I 0, the English 
translation of the letter demonstrates that it occurred in 2018. 
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may currently be incapable of providing care to the Beneficiary, the record is not sufficient to establish 
she was incapable of such care at the time of filing, and therefore, that the Beneficiary met the 
definition of an orphan at that time. 

Accordingly, the motion to reopen will be denied because the evidence of record does not 
demonstrate that the Beneficiary meets the definition of an orphan. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 

Cite as Matter ofY-G-H-, ID# 1431377 (AAO July 12, 2018) 

4 




