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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative under section 
101(b)(1)(F)(i) ofthe Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(b)(1)(F)(i), which 
pertains to orphans from countries who are not parties to the Hague Convention on Protection of 
Children and Co-operation in Respect of Intercountry Adoption. 

The Director of the National Benefits Center denied the Form 1-600, Petition to Classify Orphan as 
an Immediate Relative (orphan petition), and we dismissed a subsequent appeal, finding that the 
Petitioner and his spouse have a full and final adoption of the Beneficiary in accordance with the 
laws of Nigeria, but the record did not demonstrate that the Beneficiary is the child of a sole parent 
who is incapable of providing proper care and has in writing irrevocably released him for emigration 
and adoption, as required for the Beneficiary's classification as an orphan under the Act. 

On motion to reopen and motion to reconsider, the Petitioner submits additional evidence and asserts 
that the Beneficiary is an orphan. Upon review, we will deny the joint motion. 

I. ANALYSIS 

A pet1t10ner bears the burden of proof to demonstrate eligibility by a preponderance of the 
evidence. Matter o(Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). A motion to reopen must state 
the new facts to be proved and be supported by affidavits or other documentary evidence. 8 C.F.R. 
§ 1 03.5(a)(2). A motion to reconsider must establish that our decision was based on an incorrect 
application of law or policy based on the evidence in the record of proceedings at the time of the 
decision. 8 C.F.R. § 103.5(a)(3). The Applicant does not argue that we incorrectly applied law or 
policy at the time of our decision. Rather, he focuses on new evidence, which he asserts establishes 
that the Beneficiary is an orphan. Thus, the motion to reconsider is denied and we consider the new 
item supporting the motion to reopen below. 

The issue before us is whether the Petitioner has established that the Beneficiary meets the definition 
of an orphan at section I 01 (b )(I )(F)(i) of the Act as the child of a sole parent who is incapable of 
providing proper care and has in writing irrevocably released him for emigration and adoption. On 
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motion, the Petitioner submits a social welfare office report and his previously submitted evidence, 
and asserts that he has now shown that the Beneficiary is an orphan. 

As an initial matter, the Petitioner on motion erroneously refers to the Beneficiary's birth mother as 
a "sole surviving parent." The orphan definitions for the child of a "sole parent" and the child of a 
"surviving parent" contain separate and distinct requirements. See 8 C.F.R. § 204.3(b) (defining "sole 
parent" and "surviving parent"). As discussed in our prior decision, the Petitioner marked the box in 
the orphan petition indicating that the Beneficiary is an orphan due to having a sole parent or 
surviving parent who is incapable of providing proper care and who has irrevocably released him for 
emigration and adoption in writing. As there is no indication that the Beneficiary's birth father is 
deceased. we will consider whether the Petitioner has established that the Beneficiary's birth mother 
is a sole parent rather than a surviving parent under the regulations. Accordingly, in order to establish 
eligibility, the Petitioner must show that the Beneficiary's birth mother: (1) is a sole parent; (2) is 
incapable of providing proper care: and (3) has in v.-Titing irrevocably released the Beneficiary for 
emigration and adoption. Section lOl(b)(l)(F)(i) of the Act; 8 C.F.R. § 204.3(b). 

In our prior decision, we found that the record did not contain evidence that the Beneficiary's birth 
mother is incapable of providing proper care to the Beneficiary. See 8 C.F.R. § 204.3(b) (defining 
"incapable of providing proper care" as being unable to provide for the child's basic needs, consistent 
with the local standards of the foreign sending country). The Beneficiary's birth mother stated in her 
adoption consent letter that when she gave birth to the Beneficiary, she had no means to raise him. 
However, she did not provide any evidence of her inability to provide for the Beneficiary or of the 
local standards in Nigeria. We noted in our prior decision that the record did not contain the social 
welfare office investigation report that was discussed in the adoption order, which could serve as 
evidence of the Beneficiary's birth mother's inability to provide proper care. 

On motion, the Petitioner submits a social welfare report conducted by the Director of the Ministry 
of Women Affairs and Social Development in Anambra State of Nigeria, which is the adoption 
authority in this case. 1 The director of the social welfare office writes that the Beneficiary's birth 
mother is a single mother who cannot care for the Beneficiary because she was sexually assaulted 
and has suffered stigmatization from her unwanted pregnancy. The director explains that the 
Beneficiary's grandmother "cannot cope with the burden of caring for the child" and "has no serious 
means of livelihood." The Petitioner's submission establishes that the Beneficiary's birth mother is 
incapable of providing proper care to the Beneficiary. See lvfatter of Rodriguez, 18 I&N Dec. 9, II 
(Reg. Comm 'r 1980) (citing a social welfare agency study as evidence of a sole parent's inability to 
provide proper care). 

However, the record does not establish that the Beneficiary is illegitimate as required by the regulatory 
definition of "sole parent." See 8 C.F.R. § 204.3(b) (a sole parent is defined as a child's mother when 

1 
The social welfare office of the state where the child is located is considered the adoption authority in Nigeria. U.S. 
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the child is illegitimate and has not acquired another parent under section l01(b)(2) of the Act). In 
Nigeria, a child born out of wedlock is considered to be illegitimate, and may become legitimated only 
upon the marriage of the parents, or upon the birth father's acknowledgement. Matter of Cocker, 
14 I&N Dec. 521, 522 (BIA 1974). The Beneficiary's birth mother stated in her adoption consent letter 
that she became pregnant after being sexually assaulted by two unknown men and gave birth to the 
Beneficiary in a hospital. However, the Petitioner has not submitted a birth certificate for the 
Beneficiary bearing the birth mother's name. Rather, the Petitioner resubmits a birth certificate for the 
Beneficiary listing the Petitioner and his spouse as the parents. Required supporting documentation for 
an orphan petition includes the orphan's birth certificate, or if such certificate is not available, an 
explanation with other proof of identity and age.2 8 C.F.R. § 204.3(d)(1 )(ii). The U.S. Department of 
State's reciprocity schedule for Nigeria provides that birth certificates issued by the National Population 
Commission are available throughout Nigeria? Without the Beneficiary's original birth certificate, or 
an explanation of why such a certificate is not available with secondary evidence of the Beneficiary's 
identity and age, the record does not support the Beneficiary's birth mother's assertion that the birth 
father is unknown. 

Also, the Petitioner still has not provided evidence that the Beneficiary's birth mother has irrevocably 
released the Beneficiary for emigration and adoption. In her adoption consent letter, the Beneficiary's 
birth mother indicated that she is willing to give the Beneficiary to any family capable of caring for 
him. However, she did not explicitly state that she irrevocably released the Beneficiary for 
emigration and adoption, pursuant to the documentary requirements of 8 C.F.R. 
§ 204.3(d)(1)(iii)(C). 

While we are sympathetic to the facts surrounding the adoption case, the Petitioner has not submitted 
additional evidence to demonstrate that the Beneficiary is the child of a sole parent and that the 
Beneficiary's birth mother has irrevocably released the Beneficiary for emigration and adoption. 
Accordingly, the Petitioner's new evidence does not establish that the Beneficiary meets the 
definition of an orphan as that term is defined under section 1 01(b )(1 )(F)(i) of the Act. 

ORDER: The motion to reopen is denied. 

FURTHER ORDER: The motion to reconsider is denied. 
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See 8 C.F.R. § 103.2(b) (providing guidelines for submitting secondaJY evidence and affidavits if a birth certificate cannot 
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