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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative. See Immigration 
and Nationality Act (the Act) section 101 (b )(I )(F)(i), 8 U .S.C. § 1101 (b )(1 )(F)(i). An orphan from a 
country that is not a party to the Hague Convention on Protection of Children and Co-operation in 
Respect of Intercountry Adoption, who is under the age of 16 at the time of filing and adopted 
abroad by an eligible U.S. citizen, or coming to the United States for such an adoption, may be 
classified as an immediate relative. 

The Director of the National Benefits Center denied the petition, concluding that the Petitioner did 
not establish that the Beneficiary meets the definition of an orphan, as the Petitioner did not 
demonstrate that the Beneficiary's biological father is incapable of providing proper care, as 
required, or that he released the Beneficiary for emigration and adoption. 

On appeal, the Petitioner submits additional evidence and states that the Beneficiary meets the 
definition of orphan, as her biological mother is deceased and she was abandoned by her biological 
father. 

Upon de novo review, the appeal is dismissed. 

I. LAW 

The Petitioner is seeking to classify an orphan as an immediate relative. An orphan is defined as a 
child, under the age of 16 at the time a petition is filed on his or her behalf, who is an orphan because 
of the death or disappearance ot~ abandonment or desertion by, or separation or loss from, both 
parents, or for whom the sole or surviving parent is incapable of providing the proper care and has in 
writing irrevocably released the child for emigration and adoption; who has been adopted abroad by 
a United States citizen, or who is coming to the United States for adoption by a United States citizen; 
provided, that the Secretary of Homeland Security is satisfied that proper care will be furnished if 
the child is admitted to the United States. Section 101 (b )(1 )(F) of the Act. 
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The term surviving parent means ''the child's living parent when the child's other parent is dead, and 
the child has not acquired another parent .... In all cases, a surviving parent must be incapable of 

providing proper care as that term is defined in this section." 8 C.F.R. § 204.3(b). 

The term incapable ofproviding proper care means that a sole or surviving parent is unable to 
provide for the child's basic needs, consistent with the local standards of the foreign sending 
country. !d. 

Abandonment by both parents means that the parents have willfully forsaken all parental rights, 
obligations, and claims to the child, as well as all control over and possession of the child, without 
intending to transfer, or without transferring, these rights to any specific 
person(s). Abandonment must include not only the intention to surrender all parental rights, 
obligations, and claims to the child, and control over and possession of the child, but also the actual 
act of surrendering such rights, obligations, claims, control, and possession. A relinquishment or 
release by the parents to the prospective adoptive parents or for a specific adoption does not 
constitute abandonment. Similarly, the relinquishment or release of the child by the parents to a 
third party for custodial care in anticipation of, or preparation for, adoption does not 
constitute abandonment unless the third party (such as a governmental agency, a court of competent 
jurisdiction, an adoption agency, or an orphanage) is authorized under the child welfare laws of the 
foreign-sending country to act in such a capacity. A child who is placed temporarily in an orphanage 
shall not be considered to be abandoned if the parents express an intention to retrieve the child, are 
contributing or attempting to contribute to the support of the child, or otherwise exhibit ongoing 
parental interest in the child. A child who has been given unconditionally to an orphanage shall be 
considered to be abandoned. Jd. 

II. ANALYSIS 

The Petitioner filed a Form 1-600, Petition to Classify Orphan as an Immediate Relative (orphan 
petition), on behalf of the Beneficiary, a citizen of The Gambia, when the Beneficiary was 14 years 
old. The Director denied the orphan petition, finding that the Petitioner did not establish that the 
Beneficiary meets the definition of an orphan. On appeal, the Petitioner asserts that the record 
shows the Beneficiary meets the definition of an orphan. Upon review, we find that the Petitioner 
has not demonstrated that the Beneficiary meets the orphan definition, or that her biological father 
irrevocably released her for emigration. 

A. The Petitioner Has Not Demonstrated that the Beneficiary is an Orphan under the Act 

The Petitioner marked the box in the orphan petition indicating that the Beneficiary is an orphan due 
to having "only one sole or surviving parent who is incapable of providing proper care and who has 
irrevocably released the child for emigration and adoption in writing." However, on appeal, the 
Petitioner asserts that the Beneficiary falls under the orphan definition because her biological mother 
is deceased and she was abandoned by her biological father. 
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1. The Petitioner Has Not Demonstrated that the Beneficiary's Biological Father is a 
Surviving Parent 

The record contains a medical certificate of death for the Beneficiary's biological mother indicating 
that she died in 2015 from acute cardiopulmonary arrest. We note that according to the U.S. 
Department of State reciprocity schedule, death certificates issued from Registrar of Births and 
Deaths in The Gambia are available, and the Petitioner has not submitted such a certificate for the 
Beneficiary's biological mother. 

As stated above, a surviving parent of an orphan must be incapable of providing the child with 
proper care. 8 C.F.R. § 204.3(b). On appeal, the Petitioner acknowledges that the record does not 
demonstrate that the Beneficiary's biological father is incapable of providing her with proper care. The 
Petitioner maintains that the record is unclear on this point because the Beneficiary's biological father is 
not in communication with either his children or the Petitioner. Accordingly, we find that the Petitioner 
has not shown that the Beneficiary's biological father is incapable of providing her with proper care, 
consistent with the standards of The Gambia. Therefore, the Petitioner has not demonstrated that the 
Beneficiary's biological father is a surviving parent under the regulations. However, we note that the 
adoption order for the Beneficiary from 2016 makes reference to a June 2016 "Social Enquiry 
Report," recommending granting the adoption in the best interest of the minors. As the record does not 
contain the "Social Enquiry Report" pertaining to the Beneficiary, we do not know whether the report 
contains details concerning her biological father's capacity to provide her with proper care under the 
regulations. See Matter of Rodriguez. 18 I&N Dec. 9, 11 (Reg. Comm'r 1980) (citing social welfare 
agency study as evidence of a sole parent's inability to provide proper care). 

2. The Petitioner Has Not Demonstrated that the Beneficiary's Biological Father Abandoned 
the Beneficiary 

The Petitioner asserts that, as stated above, the Beneficiary's biological mother is deceased and that the 
Beneficiary was abandoned by her biological father. Specifically, the Petitioner contends that the 
Beneficiary's biological father left The Gambia prior to his wife's death and did not maintain contact 
with the Beneficiary; then, after his wife ' s death, he relinquished all authority of the Beneficiary to the 
Petitioner and her spouse, who has supported the Beneficiary since birth. 

We acknowledge that the record contains a letter from the Beneficiary's biological father authorizing 
the Petitioner and her spouse to adopt his children, including the Beneficiary. However, under the 
regulations, relinquishment of a child to the prospective adoptive parents does not constitute 
abandonment. 8 C.F.R. § 204.3(b). Therefore, the Petitioner has not shown that the Beneficiary's 
biological father abandoned her for the purposes of this petition, and she has not demonstrated that the 
Beneficiary meets the orphan definition on this basis. 

B. The Petitioner Has Not Demonstrated the Beneficiary's Irrevocable Release for Emigration 

The Petitioner has also not provided evidence that the Beneficiary ' s biological father has irrevocably 
released the Beneficiary for emigration and adoption. In his letter, the Beneficiary's biological 
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father indicates that he wishes for the Petitioner and her spouse to adopt his children. However, he 
does not explicitly state that he has irrevocably released the Beneficiary for emigration, as required 
by 8 C.F.R. § 204.3(d)(1 ). 

III. CONCLUSION 

The Petitioner has not overcome the Director's denial and demonstrated that the Beneficiary meets 
the orphan definition. In addition, the Petitioner has also not demonstrated that the Beneficiary's 
biological father irrevocably released the Beneficiary for emigration. 

ORDER: The appeal is dismissed. 
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