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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative under section 
lOl(b)(l)(F)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l lOl(b)(l)(F)(i). The 
Director of the National Benefits Center denied the petition, concluding that the Petitioner did not 
establish that the Beneficiary meets the definition of an orphan. On appeal, the Petitioner submits 
additional evidence and states that the Beneficiary meets the orphan definition, as he was the child of 
a surviving parent who is incapable of providing him with proper care. Upon de nova review, we 
will dismiss the appeal. 

I. LAW 

An orphan is defined as a child, under the age of 16 at the time a petition is filed on his or her behalf, 
who is an orphan because of the death or disappearance of, abandonment or desertion by, or 
separation or Joss from, both parents, or for whom the sole or surviving parent is incapable of 
providing the proper care and has in writing irrevocably released the child for emigration and 
adoption; who has been adopted abroad by a United States citizen and spouse jointly, or who is 
coming to the United States for adoption by a United States citizen and spouse jointly; provided, that 
the Secretary of Homeland Security is satisfied that proper care will be furnished if the child is 
admitted to the United States. Section lOl(b)(l)(F)(i) of the Act. 

Petitioners bear the burden of proof to demonstrate their eligibility by a preponderance of the 
evidence. Matter q[Chawathe, 25 I&N Dec. 369,375 (AAO 2010). 

II. ANALYSIS 

The Petitioner adopted the Beneficiary in The Gambia in 2015 and filed the orphan petition on 
behalf of the Beneficiary in 2017, when the Beneficiary was 15 years old. The Petitioner claims that 
the Beneficiary meets the definition of an orphan as the child of a surviving parent incapable of 
providing for the Beneficiary's care. With the filing of the orphan petition, the Petitioner submitted 
the Beneficiary's biological father's government-issued death certificate from The Gambia as 
evidence that the Beneficiary is the child of a surviving parent. The term surviving parent "means 
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the child's living parent when the child's other parent is dead .... a surviving parent must be 
incapable of providing proper care .... " 8 CF.R. § 204.3(b). The term incapable of providing 
proper care "means that a sole or surviving parent is unable to provide for the child's basic needs, 
consistent with the local standards of the foreign sending country." Id. 

The Director found that the Petitioner did not submit sufficient proof that the Beneficiary's 
biological mother is unable to provide for the Beneficiary's basic needs, consistent with the local 
standards of The Gambia. Specifically, the Director found that the Beneficiary's biological mother 
stated in an affidavit that she was able to provide for the Petitioner based on her petty trading since 
his father's death in 2006, and that no evidence was submitted to prove why she could no longer 
provide for the Beneficiary's basic needs. The Director also found that affidavits submitted from the 
Beneficiary's biological mother and other individuals on this matter did not constitute acceptable 
evidence. 

The Petitioner contends that the Director unfairly rejected credible evidence, including affidavits, 
indicating that the Beneficiary's biological mother is unable to provide for the Beneficiary's needs. 
The Beneficiary's biological mother submitted an affidavit contending that she started her "petty 
trader" business with the assistance of her late husband's family and she makes "around $200 US 
dollars per year" from her business. The Beneficiary's biological mother claims that "the money 
[she] make[s] from [her] trading is barely enough to pay living expenses and buy food," so she 
"(does] not have any money to care for (her] children." The Petitioner also submitted affidavits 
from two individuals, which are identical except for the name and identifying information of each 
individual, indicating that the Petitioner's biological mother "is a petty trader," does not have 
"education or skills to secure employment to enable her [to] take care [of] her children's basic needs, 
and that her "husband [had] no pension, saving or property after he died .... " While these 
statements provide some information on the Beneficiary's biological mother's profession and 
income, they do not contain sufficiently probative details on her financial and living conditions and 
how those conditions compare with the local standards in The Gambia. 

On appeal, the Petitioner submits a letter and social inquiry report from the Ministry of Health and 
Social Welfare, Department of Social Welfare in The Gambia (Department of Social Welfare). In 
her letter, the Director of Social Welfare states that the Beneficiary's mother is incapable of giving 
the Beneficiary the basic care that he requires, and that the Petitioner provided assistance for the 
Beneficiary's care after the death of his father. However, the social inquiry report states that the 
Beneficiary's biological mother remarried after the death of the Beneficiary's biological father. The 
report does not address when the remarriage occurred, the financial · circumstances of the 
Beneficiary's mother's husband, or the extent to which he provides for the Beneficiary. The 
Petitioner also submits country conditions information for The Gambia and asserts in a letter that he 
has been taking care of the Beneficiary since the Beneficiary's biological father, the Petitioner's 
brother, died in 2006. Specifically, the Petitioner maintains that he has been sending money for the 
Beneficiary's care and education. However, he does not discuss the Beneficiary's biological 
mother's remarriage and how that has impacted her ability to provide proper care to the Beneficiary. 
In the absence of probative evidence addressing the Beneficiary's biological mother's remarriage 
and its effect upon her financial viability and living conditions, the record does not establish her 

2 



Matter ofS-M-.1-

inability to provide proper care to the Beneficiary. Therefore, the Petitioner has not established that 
the Beneficiary is an orphan as the child of a surviving parent. 

The Petitioner asserts that he "desires to create a familial relationship with his adopted children" and 
.. [h]is desire to give them a better life motivated him to pursue their adoption." We recognize the 
sympathetic factors in this case and do not question the validity of the Beneficiary's adoption in The 
Gambia or the information contained in the country condition reports regarding economic and other 
issues affecting the quality of life there. However, the Petitioner must demonstrate for U.S. 
immigration purposes that the Beneficiary meets the definition of an orphan, including showing that 
the surviving parent is incapable of providing proper care consistent with the local standards in The 
Gambia. The record does not contain sufficiently detailed evidence to meet this requirement. 
Consequently, the record does n~t establish that the Beneficiary meets the definition of an orphan 
under section 101 (b )( I )(F)(i) of the Act. 

ORDER: The appeal is dismissed. 
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