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The Petitioner, a U.S. citizen, seeks to classify an orphan as an immediate relative under section 
l0l(b )(l)(F) of the Immigration and Nationality Act (the Act), 8 U.S.C. § l l0l(b )(l)(F). The Director 
of the National Benefits Center denied the Form I-600, Petition to Classify Orphan as an Immediate 
Relative ( orphan petition), and we dismissed a subsequent appeal. The matter is now before us on a 
motion to reconsider. 1 Upon review, we will deny the motion to reconsider. 

I. LAW 

An orphan is defined as a child, under the age of 16 at the time a petition is filed on his or her behalf, 
who is an orphan because of the death or disappearance of, abandonment or desertion by, or separation 
or loss from, both parents, or for whom the sole or surviving parent is incapable of providing the 
proper care and has in writing irrevocably released the child for emigration and adoption; provided, 
that the Secretary of Homeland Security is satisfied that proper care will be furnished if the child is 
admitted to the United States. Section l0l(b)(l)(F)(i) of the Act. A petitioner bears the burden of 
proof to demonstrate eligibility by a preponderance of the evidence. See Matter of Chawathe. 25 I&N 
Dec. 369,375 (AAO 2010). 

A motion to reconsider must establish that our decision was based on an incorrect application of law 
or policy based on the evidence in the record of proceedings at the time of the decision. 8 C.F .R. 
§ 103.5(a)(3). 

1 The Petitioner requests that if we find his orphan petition does not meet the eligibility requirements, instead of denying 
the motion to reconsider, we alternatively "reopen the petition and hold the matter in abeyance pending submission of 
additional evidence." There are no provisions authorizing us to reopen a petition to hold a matter in abeyance pending 
submission of additional evidence. The requirements for a motion to reopen are at 8 C.F.R. § 103.5(a)(2), and state that a 
motion to reopen must assert new facts, supported by documentary evidence. A motion to reopen must be filed within 
30 days of the decision that the motion seeks to open, except that failure to timely file may be excused in the discretion of 
USCIS where it is demonstrated that the delay was reasonable and beyond the control of the petitioner. 8 C.F.R. 
§ 103.S(a)(l)(i). We lack the authority to waive these requirements. See United States v. Nixon, 418 U.S. 683, 695-96 
(1974) (as long as regulations remain in force, they are binding on government officials). 
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II. ANALYSIS 

The Petitioner filed the orphan petition on behalf of the Beneficiary, a citizen of Pakistan, in 2015, 
when the Beneficiary was 15 months old. The Petitioner filed two guardianship orders from a family 
court in Pakistan with the orphan petition: the first guardianship order was issued after the 
Beneficiary's alleged bi1th parents gave custody of the Beneficiary to the I I Welfare 
Organization; and the second guardianship order amended the findings in the first order and declared 
that the alleged birth parents of the Beneficiary were not her biological parents but "the whereabouts 
of her actual biological parents were not known." 

The Director approved the orphan petition in 2016 and sent it for a Form I-604, Determination on 
Child for Adoption (I-604 investigation), by the U.S. Consulate inl !Pakistan to verify the 
Beneficiary's eligibility for orphan classification. The consulate returned the orphan petition to the 
Director of the National Benefits Center recommending revocation because the consular officer was 
unable to establish that the Beneficiary meets the definition of an orphan under the Act. The consulate 
stated that the Beneficiary's alleged birth mother and the I !Welfare Organization's president 
were both arrested in connection with child abduction and selling children. The consulate found that 
the family court did not rely on a law enforcement investigation in the decision making process of the 
second guardianship order. 

The Director issued a notice of intent to revoke (NOIR) the approval of the orphan petition based on 
the findings of the I-604 investigation, which the Petitioner responded to with additional evidence. 
The Director reviewed the evidence and determined that the Petitioner did not submit evidence to 
verify that a proper law enforcement investigation had been conducted to identify the Beneficiary's 
true birth parents. The Director revoked the approval of the orphan petition because the Petitioner did 
not establish that the Beneficiary meets the orphan definition and did not prove that guardianship had 
been secured in accordance with the laws of Pakistan. 

The Petitioner filed a subsequent appeal with additional evidence. We concluded on appeal that the 
record established the Director had good and sufficient cause to revoke approval of the orphan petition. 
We considered the additional evidence the Petitioner submitted on appeal, incorporated here by 
reference, which included a third guardianship order stating that the Petitioner and his spouse "tried 
their level best to find the birth parents via police and published the notices in national news papers 
[sic]" and declaring that the Beneficiary is an '"orphan' as per definition of under section lOl(b)lF I 
[sic] of Immigration and Nationality Act due to continuous permanent disappearance of parents of 
minor." We determined that while the Petitioner's additional evidence demonstrates that guardianship 
was secured in accordance with the laws of Pakistan, the Petitioner has not established that the 
Beneficiary meets the orphan definition under U.S. immigration law. 

The Petitioner reasserts on motion that the Beneficiary is an orphan due to the disappearance of both 
of her parents. He contends that "[ w ]hile the court orders unfortunately fail to summarize the results 
of the criminal investigation or indicate whether the beneficiary may have been abducted as an infant, 
this does not render the court's factual determinations invalid." He claims that "a proper law 
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enforcement investigation was unde1taken to identify the beneficiary's birth parents, and ... no one 
came forward to claim the child." 

For a child to meet the orphan definition under the Act based on the disappearance of both parents, 
the Petitioner must establish that "both parents have unaccountably or inexplicably passed out of the 
child's life, their whereabouts are unknown, there is no reasonable hope of their reappearance, and 
there has been a reasonable effort to locate them as determined by a competent authority in accordance 
with the laws of the foreign-sending country." 8 C.F.R. § 204.3(b ). Primary evidence of the birth 
parents' disappearance is a decree from a court or other competent authority which makes the child a 
ward of the state because of such disappearance and unconditionally divests the parents of all parental 
rights over the child. USCIS Policy Memorandum PM-602-0116, Guidance on Conducting Form 1-
604. Determination on Child for Adoption. Orphan Determinations 17 (June 1 7, 2015). 

Here, the Petitioner's third guardianship order shows that the family court determined that the 
Beneficiary's birth parents could not be located. However, as explained in our prior decision, there is 
no discussion in any of the court documents of the criminal investigation conducted in Pakistan after 
the arrest of the Beneficiary's alleged birth mother for child abduction from a hospital and whether or 
not authorities have identified the Beneficiary as one of the abducted children, which is relevant to 
identifying her birth parents. Moreover, the family court did not make the Beneficiary a ward of the 
state because of her birth parents' disappearance and unconditionally divest the parents of all parental 
rights over the Beneficiary. See id. The court's finding does not demonstrate that it made a 
determination under the laws of Pakistan that the Beneficiary's parents have unaccountably or 
inexplicably passed out of the child's life, their whereabouts are unknown, there is no reasonable hope 
of their reappearance, and there has been a reasonable effmt to locate them. See 8 C.F .R. § 204.3(b ). 
Accordingly, the Petitioner has not demonstrated that the Beneficiary is an orphan due to the 
disappearance of both parents. 

The Petitioner asse1ts that it "defies logic to conclude that the court's custody determination is lawful, 
while its underlying factual determination regarding the disappearance of the birth parents ... is 
somehow unlawful or extra-jurisdictional." However, as discussed in the U.S. Department of State's 
intercountry adoption information for Pakistan, in order to adopt a child from Pakistan, prospective 
adoptive parents must meet the requirements of both the laws of Pakistan and U.S. immigration law. 
U.S. Department of State, Pakistan Intercountry Adoption Iriformation. 2 In this case, the 
preponderance of the evidence does not establish that the Beneficiary meets the definition of an orphan 
due to the disappearance of both parents. 

The Petitioner does not asse1t that the Beneficiary meets any other definition of an "orphan" under the 
Act or that our decision was otherwise erroneous. Consequently, the Petitioner has not established 
that the Beneficiary is an orphan, as that term is defined under section l0l(b)(l)(F)(i) of the Act. 

2https: //travel.state. gov/ content/travel/ en/Intercountry-Adoption/Intercountry-Adoption-C ountry
Information/Pakistan.html (last viewed May 17, 2019). 
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III. CONCLUSION 

The motion to reconsider does not establish an incorrect application of law or policy in our prior 
decision based on the record at that time. Accordingly, we will affirm our prior decision and the 
orphan petition will remain denied. 

ORDER: The motion to reconsider is denied. 

Cite as Matter of A-S-N-, ID# 03737970 (AAO May 21, 2019) 
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