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DISCUSSION: The waiver application was denied by the District Director, Los Angeles, California,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Germany who was found to be inadmissible to the United States
under section 212(a)(1)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1182(a)(1)(A)(i), as an alien who is determined to have a communicable disease of public health
significance, human immunodeficiency virus (HIV). The applicant is the beneficiary of an approved
alien relative petition based on his marriage to a United States citizen. The applicant seeks a waiver of
inadmissibility to reside in the United States with his spouse.

The AAO conducts the final administrative review and enters the ultimate decision for U.S.
Citizenship and Immigration Services (USCIS) on all immigration matters that fall within its
jurisdiction. The AAO reviews each case de novo as to all questions of law, fact, discretion, or any
other issue that may arise in an appeal that falls under its jurisdiction. Because the AAO engages in
de novo review, the AAO may deny an application or petition that fails to comply with the technical
requirements of the law, without remand, even if the district or service center director does not
identify all of the grounds for denial in the initial decision. See Helvering v. Gowran, 302 U.S. 238,
245-246 (1937); see also, Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff'd. 345 F.3d 683 (9th Cir. 2003).

The district director denied the application after determining the applicant failed to demonstrate that his
inadmissibility would result in extreme hardship to his U.S. citizen spouse. Decision of the District
Director, dated May 5, 2006. In her decision, the district director fails to identify which section of law
the applicant’s waiver application is being adjudicated under. /d. The AAO notes that in finding the
applicant inadmissible under section 212(a)(1)(A)(i) of the Act, the correct waiver section to be applied
in the applicant’s case, section 212(g) of the Act, does not require a determination of extreme hardship
to a U.S. citizen or lawful permanent resident spouse, parent, and/or child. Thus, the district director did
not adjudicate the applicant’s waiver application under the section of law appropriate for an applicant
found inadmissible under 212(a)(1)(A)(i) of the Act.

However, the AAO finds that the applicant is also inadmissible to the United States under section
212(a)(6)(C)(1) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for having procured admission into the
United States by fraud or willful misrepresentation on October 26, 2004, when he entered the United
States as a visitor and then married a U.S. citizen within thirty days and applied for lawful
permanent residence within sixty days. The AAO notes that the applicant, in entering under the Visa
Waiver Program, entered with the presumption that he is a visitor to the United States and not an
intending immigrant. See 8 U.S.C. §1187(a)(1).

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided
under this Act is inadmissible.
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Although the AAO is not bound by the Department of State Foreign Affairs Manual, it finds its
analysis in these situations to be persuasive. The Foreign Affairs Manual states that, “in determining
whether a misrepresentation has been made, some of the most difficult questions arise from cases
involving aliens in the United States who conduct themselves in a manner inconsistent with
representations they made to the consular officers concerning their intentions at the time of visa
application. Such cases occur most frequently with respect to aliens who, after having obtained visas
as nonimmigrants . . . [a]pply for adjustment of status to permanent resident . . . .” DOS Foreign
Affairs Manual, § 40.63 N4.7(a)(1).

The Department of State developed the 30/60-day rule which applies when, “an alien states on his or
her application for a B-2 visa, or informs an immigration officer at the port of entry, that the purpose
of his or her visit is tourism, or to visit relatives, etc., and then violates such status by . . . [m]arrying
and takes [sic] up permanent residence.” Id. at § 40.63 N4.7-1(3).

If an alien violates his or her nonimmigrant status in a manner described in § 40.63 N4.7-1 within 30
days of entry, it may be presumed that the applicant misrepresented his or her intention upon seeking
a visa or entry. DOS Foreign Affairs Manual, § 40.63 N4.7-2.

On appeal, counsel addresses the applicant’s eligibility for waivers of inadmissibility under section
212(g)(1) of the Act and section 212(1) of the Act. Counsel states that the applicant’s spouse will suffer
extreme hardship as a result of the applicant’s inadmissibility and that the applicant has complied with
the waiver policy for someone with an HIV infection. Counsel’s Brief, dated June 6, 2006.

The AAO finds that the record reflects that the applicant has complied with the requirements under
section 212(g)(1) of the Act for a waiver related to an applicant who has been determined to have a
communicable disease of public health significance.

Section 212(a)(1)(A)(i) of the Act provides that any alien who is determined (in accordance with
regulations prescribed by the Secretary of Health and Human Services) to have a communicable disease
of public health significance, is inadmissible.

HIV has been determined by the Public Health Service to be a communicable disease of public health
significance. 42 C.F.R. § 34.2(b)(4). Aliens infected with HIV, however, upon meeting certain
conditions, may have such inadmissibility waived.

Section 212(g)(1) of the Act provides, in part, that the Attorney General may waive such inadmissibility
in the case of an individual alien who:

(A) 1s a spouse or the unmarried son or daughter, or the minor unmarried lawfully
adopted child, of a United States citizen, or of an alien lawfully admitted for permanent
residence, or of an alien who has been issued an immigrant visa, or
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(B) has a son or daughter who is a United States citizen or an alien lawfully admitted for
permanent residence, or an alien who has been issued an immigrant visa; in accordance
with such terms, conditions, and controls, if any, including the giving of bond, as the
Attorney General, in the discretion of the Attorney General after consultation with the
Secretary of Health and Human services, may by regulation prescribe.

An applicant who meets this statutory requirement must also demonstrate that the following three
conditions will be met if a waiver is granted:

(1) The danger to the public health of the United States created by the alien’s admission
1s minimal; and

(2) The possibility of the spread of the infection created by the applicant's admission is
minimal; and

(3) There will be no cost incurred by any government agency without prior consent of
that agency.

In this case, the applicant's medical examination shows he had tested positive for HIV infection, and
that the results of the serological examination for HIV were confirmed by Western blot. In support of
his request for a section 212(g) waiver, the applicant has submitted a copy of his health insurance card
and documentation from his health insurance provider, Blue Cross of California, stating that the
effective date for his policy is March 1, 2005, he has a current monthly premium of $182.00, and that
his policy was currently paid as of February 1, 2006. The record also includes a letter from he
applicant’s doctor,* who states that the applicant is HIV positive, but does not yet have
AIDS. Letter from R vndated. [ states that the applicant has not been started on anti-
HIV drugs at this time because his immune system is fully adequate to protect him from AIDS related
infections, but that the applicant has follow-up testing every 4-5 months to determine when active
treatment will be needed. also states that the applicant has health insurance through the
Cedars-Sinai Health Associates, which provides full coverage for his follow-ups, testing and
medications. /d. The applicant has also submitted a fully completed HIV Supplement to the Form [-601,
which shows that - has been recognized by the local health officer as a physician who can
provide care for an HIV infected patient, that 1s in private practice, and that satisfactory
financial arrangements have been made for the applicant’s care.

Accordingly, it is concluded that the applicant has met the three conditions listed previously in regards
to a section 212(g) waiver. However, the record does not establish that the applicant has met the
requirements for a waiver of the ground of inadmissibility under section 212(a)(6)(C) of the Act for
having entered the United States by misrepresenting a material fact.

Section 212(1) of the Act provides that:

(1) The Attorney General [now the Secretary of Homeland Security, “Secretary”]
may, in the discretion of the Attorney General [Secretary], waive the
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application of clause (i) of subsection (a)(6)(C) in the case of an alien who is
the spouse, son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
Attorney General [Secretary] that the refusal of admission to the United States
of such immigrant alien would result in extreme hardship to the citizen or
lawfully resident spouse or parent of such an alien.

Section 212(i) of the Act provides that a waiver of the bar to admission resulting from section
212(a)(6)(C) of the Act is dependent first upon a showing that the bar imposes an extreme hardship
on the applicant’s U.S. citizen or lawful permanent resident spouse and/or parent. Hardship the
applicant experiences due to separation is not considered in section 212(i) waiver proceedings unless
it causes hardship to the applicant’s spouse and/or parent.

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the
Board of Immigration Appeals (BIA) deems relevant in determining whether an alien has established
extreme hardship pursuant to section 212(i) of the Act. These factors include the presence of a
lawful permanent resident or United States citizen spouse or parent in this country; the qualifying
relative’s family ties outside the United States; the conditions in the country or countries to which
the qualifying relative would relocate and the extent of the qualifying relative’s ties in such
countries; the financial impact of departure from this country; and significant conditions of health,
particularly when tied to an unavailability of suitable medical care in the country to which the
qualifying relative would relocate. Once extreme hardship is established, it is but one favorable
factor to be considered in the determination of whether the Secretary should exercise discretion. See
Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

The AAO notes that extreme hardship to the applicant’s spouse must be established in the event that
she resides in Germany and in the event that he resides in the United States, as he is not required to
reside outside of the United States based on the denial of the applicant’s waiver request. The AAO
will consider the relevant factors in adjudication of this case.

The record of hardship includes a brief from counsel, a psychological evaluation for the applicant’s
spouse, a statement from the applicant’s spouse, and articles on unemployment in Germany.

Counsel states that the applicant’s spouse will suffer severe emotional, psychological, financial, and
physical hardship as a result of the applicant’s inadmissibility. Counsel’s Brief, dated June 6, 2006.
Counsel states that the applicant’s spouse recently started her own fashion business and her business
will suffer if she relocates to Germany where she does not know the language or European business
practices. Counsel also states that the applicant’s spouse is close to her family, that her parents rely
on her financially, and that her grandmother relies on the applicant to drive her to doctor’s
appointments and perform household chores. Counsel also states that the applicant’s spouse is
suffering from various illnesses and that she fears that her life will be shortened without the
applicant’s presence. /d.
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The applicant’s spouse states she is a fashion designer and has worked for the last twelve years
toward this goal. See Applicant’s Statement. She states that the applicant provides graphic design,
financial, and marketing assistance. She states that relocating to Germany would be extremely
disadvantageous to her career because of the high unemployment in Germany, the language barrier,
and her unfamiliarity with European business practices. The applicant’s spouse also expresses
anxiety over relocating to Germany, a country where she states that anti-semitism is prevalent,
because her family is Jewish and they came to the United States from Russia, fleeing religious
persecution. She states that she is very close to her family and that moving away from them would
cause her deep sadness and depression. She states that her parent’s rely on her for financial support
and she helps her grandmother with daily activities. The applicant’s spouse also states that she
suffers from depression and anxiety disorder and that moving to Germany would cause her medical
and psychological health to suffer greatly. /d.

The record includes a psychological evaluation, dated June 29, 2005, for the applicant’s spouse,
completed by | Jl. 2 clinical psychologist at Valley Vita Medical Center in Tarzana,
California. i states that she met with the applicant on June 28, 2005 for the purpose of
examining her emotional functioning. states that the applicant reported suffering from the
following symptoms: decreased appetite, fatigue, sleep disturbance, depressed mood, negatively
affected relationships with others, constant worries, nightmares, feelings of hopelessness and general
anxiety. - recommends that the applicant undergo supportive behavioral psychotherapy,
medication management, increased social support and family counseling. /d.

The AAO notes that although the input of any mental health professional is respected and valuable,
the submitted report is based on a single interview between the applicant’s spouse and [l The
record fails to reflect an ongoing relationship with the applicant’s spouse or any history of treatment
for the disorder suffered by the applicant’s spouse. Counsel states that the applicant’s spouse suffers
from various illnesses and fears for her life, but the record does not show what these various
illnesses are or that applicant’s spouse has taken any action to receive the treatment recommended
by BB Thus, the AAO finds that the conclusions reached in [ NNl cvaluvation are of
diminished value in determining extreme hardship.

The record also includes a copy of the applicant’s spouse’s tax registration certificate for her
business tax and articles printed from the internet related to the high unemployment rate in Germany.
The AAO notes that the articles submitted state that Germany’s unemployment rate is on the rise,
but do not establish that a person with the professional and/or educational backgrounds of the
applicant and his spouse would not be able to find employment in Germany.

The record also lacks documentation supporting the applicant’s statements regarding anti-semitism
in Germany and her parents and grandmother relying on her for financial and other support. Going
on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing
Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's
burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
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Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983);,
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For
example, Matter of Pilch, 21 1&N Dec. 627 (BIA 1996), held that emotional hardship caused by
severing family and community ties is a common result of deportation and does not constitute
extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common
results of deportation are insufficient to prove extreme hardship and defined extreme hardship as
hardship that was unusual or beyond that which would normally be expected upon deportation.
Hassan v. INS, supra, held further that the uprooting of family and separation from friends does not
necessarily amount to extreme hardship but rather represents the type of inconvenience and hardship
experienced by the families of most aliens being deported.

A review of the documentation in the record fails to establish the existence of extreme hardship to
the applicant’s spouse caused by the applicant’s inadmissibility to the United States. Having found
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he
merits a waiver as a matter of discretion.

A review of the documentation in the record fails to establish the existence of extreme hardship to
the spouse caused by the applicant’s inadmissibility to the United States. Having found the applicant
statutorily ineligible for relief, no purpose would be served in discussing whether he merits a waiver
as a matter of discretion.

In proceedings for application for a waiver of grounds of inadmissibility under section 212(i) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the
Act, 8 US.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



