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DISCUSSION The waiver application was denled by the Acting District Director, Mexico Clty,
'Mexrco An appeal of the denial was dismissed by the Administrative Appeals Office (AAO). The
matter is niow before the AAO on motion. The. motlon 'will be granted and - the underlying
‘apphcatron is approved ‘ : »

The apphcant isa natrve and citizen Mexico, who was found fo be inadmissible to the United States
‘under section 212(a)(6)(C)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C.§
1182(a)(6)(C)(i), for having attempted to procure admission to the United States through fraud or
misrepresentation. The applicant attempted to enter the Unlted States in 1995 and again in 1996
using documentatlon that belonged to other persons. The applicant was also found to be
1nadmlss1ble to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Act, 8 U.S.C. §
1182(a)(9)(B)(1)(II) for having been unlawfully present in the United States for more than one year
and seeking readmission within 10 years of his last departure from the United ‘States. The record
~ indicates. that the applicant entered the United States without inspection in 1996, and did not depart
until March 2007 and thus the applicant was unlawfully present in the United States from April 1,
1997 until 2007 a period of more than one year. The applicant was additionally found to be
1nadm1s51ble under sectron 212(a)(1)(A)(ii) of the Act, 8 U.S.C. § 1182(a)(1)(A)(iii), for having a
physwal or mental disorder and behavior associated with the disorder that may pose, or has posed, a
threat to the property, safety, or welfare of the alien or others (Alcohol abuse). The applicant does
not contest these findings of inadmissibility, but rather seeks a waiver of inadmissibility pursuant to
sections 212(a)(9)(B)(v) 212(g) and 212(i) of the Act, 8 U.S: C §8 1182(a)(9)(B)(v) 1182(g) and
1182(1), 1n order to res1de in the United States with his farmly

‘The Act1ng District D1rector found that the apphcant had not demonstrated that denial of the waiver
apphcatlon would result in extreme hardship to a quahfylng relatrve as described in section 212(i) of

the Act, and demed the apphcatlon accordmgly Decision of the Acting District Director, dated June
-9, 2008. ‘

The AAOQ, reviewing the applicant’s Form 1-601 on appeal found that the apphcant estabhshed that
his quahfymg relative would suffer extreme hardship due to separatlon from the applicant, but that
the applicant d1d not claim hardship to his spouse if she joined him in Mexico, thereby failing to
establish the applicant’s qualifying relative would suffer extreme hardshlp due to relocation.” The
AAO thus concurred with the Acting District Director that extreme hardship to a qualifying relative
had not l_)een established, and the appeal was dlsmlssed Deczszon of the AAO, dated February 2,

B 2011,

. On motlon to reopen, counsel for the applicant submits new ev1dence in the form of documentation
~showing that the apphcant s elder child is experiencing dlfﬁcultres at school, a letter regarding the
psychologrcal hardshrps that that the applicant’s spouse and children are experiencing, and letters
from the appllcant s mother and the brother of the appllcant s spouse.’

. No per1od of unlawful presence prior to the effective. date of the Illegal Immigration Reform and Immigrant
Responsrbrhty Act of 1996 (IIRIRA), Pub L. No. 104-208, is counted when determining inadmissibility under section
212(a)(9)(B) of the Act.
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Section 212(a)(6)(C) of the Act provides, .in‘pertinent part:

(i) . Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
- procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
1nadm1ss1ble : :

Section 212(_i) of the Act provides_, in pertinent part:

The Attomey General [now the Secretary of Homeland Sécurity (Secretary)] may, in
the discretion of the Attorney General [Secretary], walve the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant allen would result in extreme
hardshlp to the citizen or lawfully resident spouse or parent of such an alien..

Section 212(a)(9)(B) of the Act provrdes, in pertment part:
Ahens Unlawfully Present.-

6)) In general. - Any alien (other than an alien lawfully admitted for
permanent res1dence) who-

(II) has been unlawfully present in the Umted States

~ for one year or more, and who, again seeks

: adm1ss1on within 10 years of the date of such
alien's departure or removal from the United
States i$ inadmissible. -

(W) Walver - The Attorney General [now the Secretary of Homeland

Security (Secretary)] has sole discretion to waive clause (i) in the case of an

immigrant who is the spouse or son or daughter of a United States citizen or

- -of an alien lawfully admitted for permanent residence, if it is established to

- the satisfaction of the Attorney General (Secretary) that the refusal of

* . ~admission to such immigrant alien would result in extreme hardship to the
cmzen or lawfully resident spouse or ‘parent of such alien..

Sect1on 212(a)(1)(A) of the Act prov1des in pertinent part:

LW In gcneria,l_--AnY‘allcn-
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v(iili) "Who is deterrnined (in accordance with regulationsj prescribed by the Secretary of
Health and Human Services in consultation with the Attorney General)-

' (D) to have a physical or mental disorder and behavior associated with the
. .-disorder that may pose, or has posed, a threat to the property, safety, or
I ,welfare of the alren or others, or

. : (II) to have had a-physical or mental disorder and a history of behavior
Rt :assocrated with the disorder, which behavior has posed a threat to the
' -property, safety, or welfare of the alien or others and Wthh behavior is likely

to recur or to lead to other harmful behavior, or

~ (iv) who is deterrnined' (in accordance with regulations prescribed by the Secretary of
H‘ealth and Human Services) to be a drug abuser or addict, is inadmissible.

(B) Warver authorlzed -For provision authorizing waiver of certain clauses of subparagraph
(A), see subsectron ®. v

4 Sectioh 212(‘g)_ of the Act provides, in pertinent part: -

(g) The "Aﬁorne“'y General may waive the application of-

(3) subsection (a)(1)(A)(iii) in the case of any alien, in accordance with such terms,

conditions, and controls, if any, including the giving of bond, as the Attorney
’ General in: the discretion of the Attorney General after consultation with the
- Secretary of Health and Human Services, may by regulatlon prescrlbe

_A waiver of 1nadm1ss1b111ty under section 212(1) of. the Act and under section 212(a)(9)(B)(v) of the
T Actis dependent on a showing that the bar to admission imposes extreme hardship on a qualifying
relative, which- includes the U. S. citizen or lawfully resident spouse or parent of the applicant. The
applicant’s” U.S. citizen spouse is the only qualifying relative in this case. Under these two
provisions of the law, children are not deemed to be * ‘qualifying relatives.” However, although
children are not quallfymg relatives under the statute, USCIS does consider that a child’s hardship
can be a factor in the determination whether a qualifying relative experiences extreme hardship. If
extreme hardshlp to a qualifying relative is established, the applrcant is statutorily eligible for a
'walver and 'USCIS then assesses whether a favorable exercise of discretion is warranted. See
- Matter of Mendez-Moralez, 21 I&N Dec. 296 301 (BIA 1996)

.‘n ;



(b)(6)
| PageS , :

Extreme hardshrp is “not a definable term of fixed and :inflexible content or meaning,” but
necessarlly depends upon the facts and circumstances peculiar to each case.” Matter of Hwang,
10 I&N Dec. 448, 451 (BIA 1964). In Matter of Cervantes- Gonzalez, the Board provided a list of
factors it deemed relevant in determining whether an alien has established extreme hardship to a
qualifying relatwe 22 1&N Dec. 560, 565 (BIA 1999). The factors include the presence of a lawful
permanent re51dent or Umted States citizen spouse or parent in this country; the qualifying relative’s
family ties outs1de the United States; the conditions in the country or countries to which the qualifying
relative would relocate and the extent of the qualifying relative’s ties in such countries; the financial
" impact of departure from this country; and significant conditions of health, particularly when tied to an
unavailability of suitable medical care in the -country to which'the; qualifying relative would relocate.
Id. The Board added that not all of the foregoing factors need be analyzed in any given case and
emphasized that the list of factors was not exclusive. Id. at 566

‘The Board has also' held that the common or typical results of remdval and inadmissibility 'do not
constitute extreme hardship, and has listed certain 1nd1v1dual ‘hardship factors considered common
rather than extreme These factors include: economic drsadvantage loss of current employment,
mablhty to tnaintain one’s present standard of living, 1nab111ty to pursue a chosen profession,
separation from famlly members, severing community ties, cultural readjustment after living in the
United States for many years, cultural adjustment of quahfymg relatives who have never lived
~ outside the United States, inferior economic and educational opportunities in the foreign country, or
inferior medical facilities in the foreign country. See generally Matter of Cervantes-Gonzalez, 22
I&N Dec:-at 568; Matter of Pilch, 21 1&N Dec. 627, 632-33 (BIA 1996); Matter of Ige, 20 I1&N
Dec. ‘880, 883 (BIA 1994); Matter of Ngai, 19 I&N Dec. 245, 246-47 (Comm’r 1984); Matter of
~ Kim, 15 1&N Dec. 88, 89-90 (BIA 1974); Matter of Shaughnessy, 12 1&N Dec. 810, 813 (BIA
1968)

, However though hardships may not be extreme when consrdered abstractly or individually, the

Board has made it clear’ that “[r]elevant factors, though not extreme in themselves, must be

- considered in the aggregate in detérmining whether extreme hardship exists.” Matter of 0-J-0-, 21

I&N Dec, 381, 383 (BIA 1996) (quoting Matter of Ige, 20 I&N Dec. at 882). The adjudicator “must

consider the entire range of factors concerning hardship in their totality and determine whether the

combination of hardships takes the case beyond those hardships ordinarily associated with
deportatron ? Id.

“The actUa} hardsh’;p‘ associated with an abstract hardship factor such as family separation, economic
‘ disadvant‘a‘ge ‘cultural readjustment, et cetera, differs in nature and severity depending on the unique
circumstances of each case, as does the cumulative hardship a qualifying relative experiences as a
result of aggregated individual hardships. See, e.g., Matter of Bing Chih Kao and Mei Tsui Lin, 23
- I&N Dec. 45, 51 (BIA 2001) (distinguishing Matter of Pilch regarding hardship faced by qualifying
relatives on the basis of variations in the length of residence in the United States and the ability to
speak the’ language of the country to which they would relocate) For example, though family
separatron has been found to be a common result of 1nadmrss1b111ty or removal, separation from
famlly 11v1ng in the United States can also be the most  important single hardship factor in

consrdermg hardshrp in the aggregate. See Salcido-Salcido v. LN.S., 138 F.3d 1292, 1293 (9™ Cir.
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1993), (quotmg Contreras-Buenﬁl v. INS, 712 F. 2d 401, 403 (9th Cir. 1983)); but see Matter of

Ngai, 19 1&N Dec. at 247 (separatlon of spouse and children from-applicant not extreme hardship

due to conflicting ev1dence in the record and because' apphcant and spouse had been voluntarily
- separated from one another for 28 years). Therefore, we consider the totality of the circumstances in

determmmg whether demal of admission would result in extreme hardship to a qualifying relative.

The AAO, in 1ts prev1ous dec1s1on dated February 2, 2011, found that the applicant’s spouse was

experiencing ﬁnancral stress that was determined to be beyond what would normally be expected as
_ aresult of separat1on The AAO further found that the applicant’s spouse was left alone to care for
her children, both ‘of whom, according to a psychological assessment, exhibited symptoms of
depression, and one whom was having developmental learnmg difficulties, and thus the emotional
impact on the applicant’s spouse resulted in emotional hardsh1p beyond what would normally be
expected as a result of separation, The AAO thus determined that the applicant has established that
his spouse would suffer extreme emotional and fmancml hardshlp in the United States as a result of
his 1nadm1ss1b111ty :

However, mthe previous decision of February 2, 2011, the AAO found that the applicant made no
claim of hardship to his spouse if she joined him in Mexico.

In the motion, counsel contends that  the situation with the children of the applicant and the
applicant’s spouse has become more acute and critical. Counsel states that the applicant’s older
child is repeating the 10 grade for the third time, and is in jeopardy of being expelled. The record
includes an 'academic and attendance agreement from a high school which indicates that the
appllcant s'son has a record of unexcused absences from school and that past scholastic records
indicate llttle or no mterest in school. .

Counsel further contends that -the applicant’s younger child is also experiencing emotional
difficulties. The record includes a statement from a therapist at

Inc., in Hyattsville, Maryland, which states that both children exhlblted symptoms of depressron and

that they are serrously 1mpacted by the applicant’s relocatron to Mexico.

A letter from the director of in College Park, Maryland
" confirms that the two children of the applicant and his spouse are experiencing psychological
" hardship related to their separation from:the applicant. The letter states that the extended separation
from the apphcant has caused significant emotional distress to the applicant’s spouse and children,
which would be exacerbated if the apphcant s spouse retumed to Mexico wrth or without her
children. = -

In add1t1on the record includes a statement from the applicant’s mother, indicating that she and the
apphcant live on a ranch in rural Mexico, and that there are no schools nearby and almost no means
of transportat1on for the applicant’s children to continue their educatlon The record also contains a
‘statement from the brother of the applicant’s spouse, stating that he would be unable to support the
ap_phcants chrldren if the applicant’s spouse were to relocate to Mexico to be with the applicant.
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Based on the evidence on the record, the appilcant has estabhshed that his spouse would suffer
hardship beyond the common results of removal if she were to relocate to Mex1co to reside with the
applicant.

The apphcant also seeks a waiver under section 212(g)(3) of the Act for having a physical or mental
~disorder and behavior associated with the disorder that may pose, or has posed, a threat to the
propetty, safety, or welfare of the alien or others (alcohol abuse) Regulations at 8 C.F.R. § 212.7(b)
govern aliens with certain mental conditions who are eligible for immigrant visas but require the
approval of waivers of grounds of inadmissibility. The regulations require that the applicant submit
the waiver apphcatlon and a statement to the appropriate Service office indicating that arrangements
have been made to provide the alien's complete medlcal history, including details of any
hosp1ta11zat10n or institutional care or treatment for any physical or mental condition; the alien's
current phys1cal and mental condition, mcludmg prognosis and life expectancy; and a psychiatric
- examination. 8 C. F R. § 212. 7(b)(4) “For an alien with a past history of mental illness, the medical
report shall also contain available information on which the U.S. Public Health Service can base a
finding as to whether the alien has been free of such mental illness for a period of time sufficient in
the light of such hlstory to demonstrate recovery.” Id. The med1cal report must then forwarded to
the U.S. Public Health Service for review. Id. These regulatlons further provide:

(ii) Submission of statement. Upon being notified théit the medical report has been
rev1ewed by the U.S. Public Health Service and determlned to be acceptable, the alien
~or the alien's sponsoring family member shall submit a statement to the consular or
Service office. The statement must be from a clinic, hospital, institution, specialized -
) facﬂlty, or specmhst in the United States approved by the U.S. Public Health Service.
The alien or alien's sponsor may be referred to the mental retardation or mental health
‘agency of the state of proposed residence for gurdarlce in selecting a post-arrival
medical examining authority who will complete the evaluation and provide an
. evaluation report to the Centers for Disease Control. . . . :

The record contains documentation indicating that the applicant was arrested in March 2000 for
driving under ‘the influence and a psychological evaluation of the applicant indicating that he
continued to drink alcohol and that he admitted to having driven under the influence of alcohol on
several occasions. The report states that he should abstain from alcohol consumption and complete
an Alcohohcs Anonymous program. Psychological Report from dated March
20, 2007. Further, the applicant has complied with the requirements of 8 C.F.R. § 212.7(b)(4)
. through the submission of a Statement in Support of Application for Waiver of Inadmissibility
signed by a Public Health Service reviewing official indicating that the applicant will be evaluated

o .' by a phys1c1an within 30 days of his arrival in the United States, the physician will submit an initial

report to the Centers for Disease Control and Prevention, and the applicant will be in outpatient or
_other status for approprlate clinical follow up and/or medical superv1s1on

Based on the forgomg, the AAO finds that the applicant has complied with the requlrement for a
- waiver under section 212(g) of the Act for the Class A mental.disorder of alcohol abuse. Further, as
* noted abqve_ thé apphcant has shown that a qualifying relative would suffer extreme hardship if he is
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demed admrssron to the United States. However the grant or denlal of the waiver does not turn only
on the issue of the meaning of “extreme hardship.” It also hinges on the discretion of the Secretary
and pursuant to such terms, conditions and procedures as she may by regulations prescribe. In
discretionary matters, the alien bears the burden of proving :eligibility in terms of equities in the
~ United States which are not outwelghed by adverse factors See Matter of T-S-Y-, 7 1&N Dec. 582
(BIA 1957) :

: In e‘valuating whether . . . relief is warranted in the exercise of discretion, the

" ‘factors adverse to the alien include the nature and underlying circumstances of

the exclusion ground at issue, the presence of additional significant violations

of this country’s immigration laws, the existence of a criminal record, and if

50, 1ts nature and seriousness, and the presence of other evidence indicative of

- the ahen s bad character or undesirability as a permanent resident of this

country.. The favorable considerations include famlly ties in the United States,

‘residence of long duration in this country particularly where alien began

.. resrdency at a young age), evidence of hardship to the alien and his family if

"~ he is excluded and deported, service in this country s Armed Forces, a history

, of stable employment, the existence of property or business ties, evidence of

valué or service in the community, evidence of genuine rehabilitation if a

~ ‘criminal record exists, and other evidence attesting to the alien’s good

.. Character (e.g., affidavits from family, friends and responsible community
representatlves) ‘ o

See Matter of Mendez-Moralez, 21 I&N Dec 296, 301 (BIA 1996) The AAO must then, “balance
 the adverse factors evidencing an alien’s undesirability as a permanent resident with the social and
humane considerations presented on the alien’s behalf to determme whether the grant of relief in the
exercise of discretion appears to be in the best 1nterests of the country. “ Id. at 300. (Citations
om1tted)

‘The favorable factors in th1s matter are the extreme hardshlps the apphcant s U.S. citizen spouse and

U.S. citizen ch11dren would face if the applicant were to reside’in Mexico, regardless of whether they

' accompamed the apphcant or remained in the United States; the fact that the applicant resided in the

.United States for more than 20 years; the passage of more than 10 years since the applicant’s arrest

for Driving Under the Influence on March 4, 2000; and letters of reference written on behalf of the

applicant. The unfavorable factor in this matter is the applicant’s attempts to procure admission to
the Umted States through fraud or misrepresentation, and unlawful presence in the United States.

" The 1mm1grat10n v1olatrons comm1tted by the applicant are serious in nature and cannot be
condoned Nonetheless the AAO fmds that the apphcant has established that the favorable factors
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in his appllcatlon outwelgh the unfavorable factors Therefore, a favorable exercise of the
Secretary’s discretion is warranted. ' ' ‘

In proceedings for application for waiver of grounds of inadfnissibility, the burden of establishing
that the appllcatlon merits approval remains entirely with thed applicant. Section 291 of the Act, 8
- U.S.C. § 1361. The applicant has sustained that burden. Accordmgly, the motion to reopen will be
granted and the. apphcatlon approved

ORDER; Th¢ motion to reopen is granted and the underlying ‘application is approved.

_ The AAO notes that the apphcant was ordered excluded on December:22, 1995, and departed the Umted States in
. March 2007, and thus is required to apply for permission to reapply for admission into the United States under section
212(a)(9)(A)(111) of the Immigration and Natlonallty Act, 8 US.C. § 1“182(a)(9)(A)(1|1) The AAO notes that the
applicant filed a Form 1-212, Application for Permission to Reapply for Admission Into the United States After
Deportatlon or Removal (Form I- 212), Wthh was conditionally approved on January 14 2003

o UL



