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The Applicant seeks a waiver of inadmissibility under section 212(h) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1182(h). 

The Director of the Santa Ana, California Field Office denied the application, concluding that because 
the Applicant did not have a pending Form I-485, Application to Register Permanent Residence or 
Adjust Status he was not eligible to adjust status so no purpose was served in addressing whether he 
established eligibility for a waiver of inadmissibility. On appeal, the Applicant argues that he is 
eligible for waiver. 

The Applicant bears the burden of proof in these proceedings to establish eligibility for the requested 
benefit by a preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of 
Chawathe, 25 I&N Dec. 369, 375 (AAO 2010). Upon de novo review, we will dismiss the appeal. 

I. LAW 

Individuals found inadmissible under section 212(a)(2)(A) of the Act for a crime involving moral 
turpitude may seek a discretionary waiver of inadmissibility under section 212(h) of the Act. Section 
212(h)(l)(A) of the Act provides for a waiver where the activities occurred more than 15 years before 
the date of the application if admission to the United States would not be contrary to the national 
welfare, safety, or security of the United States, and the foreign national has been rehabilitated. 
Section 212(h)(l)(B) of the Act provides for a waiver if denial of admission would result in extreme 
hardship to a United States citizen or lawful permanent resident spouse, parent, son, or daughter. If a 
foreign national demonstrates eligibility under section 212(h )( 1 )(A) or (B) of the Act, U.S. Citizenship 
and Immigration Services (USCIS) must then decide whether to exercise its discretion favorably and 
consent to the foreign national's admission to the United States. Section 212(h)(2) of the Act. 

II. ANALYSIS 

The record reflects that in July 2015 a Form I-130, Petition for Alien Relative was filed on the 
Applicant's behalf as the parent of a U.S. citizen. The relative petition was approved in June 2016 
and the Applicant filed aFormI-485 adjustment application in November 2016. However, in February 



2018 the Director issued a notice of intent to revoke (NO IR) approval of the petition, a notice of intent 
to deny (NOID)the adjustment application, and a notice to deny a Form I-601 waiver application filed 
by the Applicant in 2009. The Applicant then submitted the instant wavier application. In July 2020 
the Director revoked approval of the Fmm I-130 petition that served as the basis for the adjustment 
application and denied the adjustment application as well as both waiver applications. In denying the 
adjustment application the Director concluded that the Applicant did not submit rebuttal to the NOIR, 
did not respond to the NOID of the 2009 waiver application, 1 and filed the new waiver application in 
response to the NOID of the adjustment application. In denying the instant wavier application the 
Director determined that the Applicant had no pending adjustment of status application thus no 
purpose was served in addressing his eligibility for a waiver of inadmissibility. 

On appeal, the Applicant argues that he is eligible for waiver because more than 15 years have passed 
since the event making him inadmissible; a 1999 conviction for fraud over $5,000 under the C1iminal 
Statute of Canada for which he received a pardon in 2016. The Applicant maintains that he has had 
no other arrests or convictions and has been in the United States supporting his spouse and children. 
He further contends that the Director should consider the instant waiver application as a renewal of 
his 2009 waiver application. 

The Applicant's Form I-130 approval has been revoked and his Form I-485 denied. A Form I-601 is 
a supporting application connected to a Fmm I-485 or an immigrant, K, or V visa. The record does 
not reflect that the Applicant has any of those pending. As such, he currently has no basis to file a 
Form I-601 waiver application. In sum, the appeal will be dismissed, and the waiver request will 
remain denied, because the Applicant does not have a pending Fmm I-485 adjustment of status 
application. 

ORDER: The appeal is dismissed. 

1 In the NOID of the 2009 waiver application the Director identified the Applicant's favorable and unfavorable 
discretionary factors and indicated that he had not established that he wa1rnnts a favorable exercise of discretion. 
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