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DISCUSSION: The waiver application was denied by the District Director, Los Angeles, CA, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The applicant is a native and citizen of Nicaragua who was found to be inadmissible to the United States under
section 212(a)(2)(A)(1)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)()D),
for having been convicted of crimes involving moral turpitude. The applicant is the mother of four U.S.
citizen children and seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h),
so that she may reside in the United States with her family.

The district director concluded that the assertions provided in the affidavits of the applicant’s sons and
daughters and the evidence in the record does not support a finding that they would suffer extreme hardship
other than the common results of removal should the applicant be removed from the United States. The
application was denied accordingly. Decision of the District Director, dated March 31, 2005.

On appeal, counsel contends that the district director’s decision constitutes an abuse of discretion, is arbitrary,
capricious and should be reversed. Brief in Support of Appeal, dated May 17, 2005.

The record reflects that on August 7, 1990 the applicant was convicted of Theft of Personal Property, a
misdemeanor under the California Penal Code. On January 22, 1991, the applicant was also convicted of Petty
Theft, a misdemeanor under the California Penal Code.

Section 212{a)(2)(A) of the Act states in pertinent part:

(i) [Alny alien convicted of, or who admits having committed, or who admits committing acts
which constitute the essential elements of-

() a crime involving moral turpitude . . . or an attempt or conspiracy to commit
such a crime . . . is inadmissible.

Section 212(h) of the Act provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive the
application of subparagraph (A)(i)}T) . . . of subsection (a)(2) . .. if -

(1) (A) in the case of any immigrant it is established to the satisfaction of the
Attorney General [Secretary] that —

(i) . . . the activities for which the alien is
inadmissible occurred more than 15 years
before the date of the alien’s application for
a visa, admission, or adjustment of status,

(ii) the admission to the United States of such
alien would not be contrary to the national
welfare, safety, or security of the United
States, and

(ii1) the alien has been rehabilitated; or



(B) in the case of an immigrant who is the spouse, parent, son, or daughter of a
citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
[Secretary] that the alien's denial of admission would resuit in extreme hardship
to the United States citizen or lawfully resident spouse, parent, son, or daughter
of such alien. ..

The actions leading up to the applicant’s two convictions occurred on July 21, 1990 and December 30, 1990.
An application for admission or adjustment is a "continuing" application adjudicated based on the law and
facts in effect on the date of the decision. Matter of Alarcon, 20 1&N Dec. 557 (BIA 1992). There has been
no final decision made on the applicant’s 1-485 application, so the applicant, as of today, is still seeking
admission by virtue of adjustment from her illegal status Therefore, the crimes involving moral turpitude for
which the applicant was found inadmissible occurred more than 15 years prior to the applicant’s application
for admission.

The record reflects that the applicant has not been convicted of any additional crimes since her convictions in
1990 and 1991. The record does not establish that the admission of the applicant to the United States would
be “contrary to the national welfare, safety, or security of the United States.” In addition, the applicant
submitted various letters from her children stating that the applicant is the matriarch of their family and plays
a major role in raising her grandchildren. The record also contains a letter from the applicant’s pastor at St.
Joseph’s Church where she has been a parishioner since 1996, is a member of the Choir and attends Bible
Study courses. The AAO finds that the children’s letters, the letter from the applicant’s church and the
absence of any criminal convictions since 1991 establishes that the applicant has been rehabilitated.
Therefore, the record reflects that the applicant meets the requirements for a waiver of her grounds of
inadmissibility under section 212(h)}(1)(A) of the Act.

Further, the AAO finds that the applicant has established through her rehabilitation and strong family ties to
the United States that the favorable factors in her application outweigh the unfavorable factors.

In discretionary matters, the applicant bears the full burden of proving her eligibility for discretionary relief.
See Matter of Ducret, 15 1&N Dec. 620 (BIA 1976). Here, the applicant has now met that burden.
Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained and the application is approved.



