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DISCUSSION: The District Director, El Paso, TX denied the waiver application. The matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected, as the waiver application 
was improperly filed. 

The applicant, M r .  is a native and citizen of Mexico, who became a lawful 
permanent resi ent (L R pursuant to the amnesty provisions of the Immigration Reform and Control Act of 
1986 on May 31, 1989. On February 29, 2000, he was removed from the United States due to a conviction in 
Texas for felony Driving Under the Influence (D der to reunite with his U.S. citizen (USC) wife, 
five USC children, and two LPR children, Mr. iM# filed an Application for Waiver of Ground of 
Inadmissibility (Form I-601), pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h). 

The record reflects that on October 8, 1987, Mr. a s  convicted of DUI. On Au ust 19, 1993, he was 
convicted of his 2nd DUI and on May 27, 1999, he was convicted of Felony DUI. Mr. b e c e i v e d  a 10 
year suspended sentence for this last conviction. The Immigration Judge (IJ) and the Board of Immigration 
Appeals (BIA) found that this conviction was an aggravated felony. As a result of having been convicted of 
an aggravated felony, the district director found the applicant ineligible to apply for a waiver under section 
2 1 2(h). District director 's decision, dated, March 15, 2004. 

On appeal, Mr. asserts that he is eligible to have his residency restored because he was only 
convicted of DU 

The AAO finds that M is eligible to apply for a waiver under section 212(h). The appeal, however, 
must be rejected, as the record reflects that Mr. m outside the United States and has filed his Form 
1-601 with the wrong office. 

The regulation at 8 C.F.R. 5 212.7(a)(l)(i) states that an applicant shall file the Form 1-601 with the United States 
consular office considering the immigrant visa application. The record reflects that Mr. 
from the United States on February 29, 2000. The Form 1-60 1, dated August 9,200 1, is 
wife, pace for Mr. address, the town of Coahuila 

,2004, is signed by M 
address is listed as care of (c/o) in Midland, Texas. The Form 

I-290B, Notice of Appeal, file wife on his behalf. Mrs 
wife has not indi returned to the United is removal in 2000. 
indicates that Mr side of the United States, he would need to file his Form 1-601 with the 
consulate where he plans to submit his immigrant visa application. 

The AAO notes that the record does not for Alien Relative (Form I-130), filed on his 
behalf b his wife, which would allow Mr. visa. At the hearing before the IJ, 
Mr. -former counsel asserted was adjustment of status based 
on his marriage to a USC. Counsel wife was in the process of filing a Form 1-130 
on his behalf, but no Form 1-130 was found in the file. indication in Service electronic 
records that a Form 1-130 was filed. It is unclear whether Mr. wife ever filed a Form 1-130 on his 
behalf. 
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In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B) of the Act, 
the burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.C. 
§ 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be rejected. 

ORDER: The appeal is rejected. 


