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DISCUSSION: The Officer-in-Charge (OIC) at the U.S. Embassy in Panama denied the waiver application.
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed
as moot.

The applicant, _, is a native and citizen of Colombia who was found

to be inadmissible to the United States pursuant to section 212(a)(2)(A)(i}1) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(1), as an individual who has been convicted of a crime
involving moral turpitude.

The OIC found that the applicant was inadmissible based on his conviction for illegal possession of self-
defense weapons under the Colombian Penal Code. The OIC further found that the applicant failed to
establish extreme hardship to his U.S. citizen (USC) wife and denied the application. Decision of the OIC,
dated February 28, 2005.

On appeal, the applicant’s wife asserts that she loves her husband very much and that it has not been easy to
maintain their marriage intact because of his inability to obtain an immigrant visa to come join her in the
United States. Notice of Appeal, I-290B dated March 23, 2005.

The AAO finds that the crime the applicant was convicted of was not a crime involving moral turpitude.
Therefore, he is not inadmissible.

The record includes, but is not limited to, the applicant’s record of conviction. The entire record was
reviewed and considered in arriving at a decision on the appeal.

Section 212(a)(2)(A) of the Act states in pertinent part, that:

(1) [A]ny alien convicted of, or who admits having committed, or who admits committing acts
which constitute the essential elements of-

@ a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

(h) The Attorney General [now, Secretary, Homeland Security, “Secretary”] may, in his
discretion, waive the application of subparagraphs (A)(i)(I) . . . of subsection (a)(2) . . . if —

(H)(B) in the case of an immigrant who is the spouse, parent, son, or
daughter of a citizen of the United States or an alien lawfully
admitted for permanent residence if it is established to the
satisfaction of the Attorney General [Secretary] that the alien's
denial of admission would result in extreme hardship to the
United States citizen or lawfully resident spouse, parent, son, or
daughter of such alien.



The record reflects that the applicant was convicted of illegal possession of self-defense weapons under the
Colombian Penal Code.

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec. 615, 617-18 (BIA
1992) that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks the
public conscience as being inherently base, vile, or depraved, contrary to the rules of morality
and the duties owed between man and man, either one’s fellow man or society in general.

In 1959, the Board of Immigration Appeals (BIA) found that carrying a concealed weapon with intent to use
against the person of another is a crime involving moral turpitude. See Matter of S-, 8 I&N Dec. 344, 346
(BIA 1959). Twenty years later, the BIA has found that conviction for possession of a concealed sawed-off
shotgun is not a crime involving moral turpitude. See Matter of Granados 16 I&N Dec. 726, 728 (BIA 1979).
In 1980, the BIA found that a conviction for interfering with a law enforcement officer, where the alien
employed deadly force and the officer was engaged in the performance of his official duties, was a crime
involving moral turpitude. See Matter of Logan 17 1&N Dec. 367, 369 (BIA 1980). In Matter of Logan, the
BIA analogized the crime of interfering with a law enforcement officer to the crime of assault. The BIA
found that conviction of simple assault was not a crime involving moral turpitude but assault crimes involving
the use of deadly weapon were crimes involving moral turpitude. This analogy works in situations involving
possession of weapons or firearms. Simple possession of a weapon or a firearm is found on one end of the
spectrum and is not a crime involving moral turpitude as this action is not inherently base, vile, or depraved.
See Matter of Granados. On the other end of the spectrum is conviction of possession of a weapon or firearm
with the added element of intent to use the weapon or firearm against the person of another. This element is
what adds a layer of vileness or depravity that makes the crime a crime involving moral turpitude. See
Matter of S-.

Article 223 of the Political Constitution of Columbia reads as follows:

The government alone may make available and manufacture weapons, war munitions, and
explosives. No one may own them or bear arms without permission from the competent
authority.

Columbia’s new Penal Code provides for sentences of between one to four years imprisonment for those who
carry self-defense firearms. Available on the Internet at http:
//confinder.richmond.edw/admin/docs/colombia_const2.pdf. The section of the Colombian Penal Code the
applicant was convicted under does not include any language of intent, willfulness, or knowledge to use a
weapon or a firearm against another.! There is no evidence in the record that the applicant was convicted of a

! The statute does refer to “self-defense weapons” which may be read as inherently involving the use of a
weapon to defend oneself against another, therefore use of a weapon against another. In this statute, however,
the term “self-defense” appears to qualify the type of weapon used, not the manner in which the person
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crime that included the intent to use a firearm against the person of another. The applicant asserts that he was
arrested and convicted for carrying a gun. The OIC asserts that the applicant was arrested and charged with
assault and carrying a firearm illegally. The record of proceeding contains a conviction for illegally carrying
a firearm but does not contain a charge for assault.

Based on a thorough reading of the record of conviction and the statute, the AAO finds that a conviction
under this section of the Colombian Penal Code is not a crime involving moral turpitude as it a conviction for
simple possession of a weapon or firearm, much like the crime in Granados. The AAO finds that the
applicant did not commit a crime involving moral turpitude and is not inadmissible under section
212(a)(2)(A) of the Act. The waiver filed pursuant to section 212(h) of the Act is therefore moot.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the Act, the
burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act, 8 U.S.C. § 1361.

Here, the applicant is not required to file the waiver. Accordingly, the appeal will be dismissed as moot.

ORDER: The appeal is dismissed.

possessing intends to use the weapon. Even if the term “self-defense weapon” referred to an intent to use it
against another, there is no vileness or depravity in defending oneself within the prescribed limits of the law.



