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DISCUSSION: The waiver application was denied by the District Director, Chicago, Illinois, and the matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
waiver application will be denied.

The applicant, a citizen of Mexico, was issued a warrant of deportation in August 1993 and departed the
United States in October 1993. The applicant had been admitted to the United States as a permanent
resident on a conditional basis, but his status was terminated due to his failure to file either a joint petition
for removal of the conditional basis of his permanent residency or for a waiver of the requirement to file
such a petition.! The record further indicates that the applicant re-entered the United States, without
inspection, three months later in January 1994. The applicant is now the spouse of a United States lawful
permanent resident, and seeks a waiver of inadmissibility pursuant to section 212(i) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1182(i), in order to remain in the United States with his wife
and children.

The District Director denied the waiver application, finding the applicant subject to section 241(a)(5) of
the Act, 8 U.S.C. § 1231(a)(5) reinstatement of deportation order provisions, and thus statutorily
ineligible for any benefits or relief under the Act. The District Director therefore denied the waiver
application without addressing the issue of extreme hardship, which the AAO finds erroneous.

Before adjudicating the merits of this case, the AAO will first analyze the question as to whether, given
his unlawful re-entry into the United States after having been deported, the applicant is eligible to file for
a waiver. Section 241(a)(5) of the Act states, in pertinent part, the following:

If the Attorney General finds that an alien has reentered the United States illegally after
having been remove or having departed voluntarily, under an order of removal, the prior
order of removal is reinstated from its original date and is not subject to being reopened
or reviewed, the alien is not eligible and may not apply for any relief under this Act, and
the alien shall be removed under the prior order at any time after the reentry.

The regulation at 8 C.F.R. § 241.8 states the following:

(a) [A]n alien who illegally reenters the United States after having been removed, or
having departed voluntarily, while under an order of exclusion, deportation, or
removal shall be removed from the United States by reinstating the prior order.
The alien has no right to a hearing before an immigration judge in such
circumstances. In establishing whether an alien is subject to this section, the
immigration officer shall determine the following:

(1) Whether the alien has been subject to a prior order of removal. . . .
2) The identity of the alien. . . .
3) Whether the alien unlawfully reentered the United States. . . .

(b) [I]f an officer determines that an alien is subject to removal under this section, he
or she shall provide the alien with written notice of his or her determination. The

! The applicant had entered the United States, without inspection, in 1979.
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officer shall advise the alien that he or she may make a written or oral statement
contesting the determination. If the alien wishes to make such a statement, the
officer shall allow the alien to do so and shall consider whether the alien’s
statement warrants reconsideration of the determination.

{©) Order. If the requirements of paragraph (a) of this section are met, the alien shall
be removed under the previous order of exclusion, deportation, or removal in
accordance with section 241(a)(5) of the Act.

A thorough review of the record indicates that the applicant was not issued a Form I-871, Notice of
Intent/Decision to Reinstate Prior Order as required by 8 C.F.R. § 241.8(b).> Consequently, the
applicant’s prior order of removal was not reinstated. The applicant is therefore eligible to file the Form
I-601 at issue in this case, and the AAO will adjudicate the merits of the application.

On appeal, counsel does not address the District Director’s finding that the applicant is ineligible for a
waiver or any other type of relief. Rather, counsel asserts that there is no statutory requirement that
extreme hardship be established and that the applicant has children who are citizens of the United States.

The applicant is inadmissible to the United States under section 212(a)(6)(C)(i) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a}(6)(C)(i), for having sought to procure a visa, other
documentation, or admission into the United States or other benefit provided under the Act by fraud or
willful misrepresentation. Specifically, the record establishes that, on January 6, 1989, the applicant
admitted to an immigration examiner that the 1986 marriage upon which his conditional permanent
residency had been based had been entered into for the sole purpose of obtaining immigration benefits.

Section 212(a)(6)(C) of the Act states, in pertinent part, the following:

(i) - Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation,
or admission into the United States or other benefit provided under this Act is
inadmissible.

Section 212(i) of the Act provides that:

The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in the
discretion of the Attorney General [Secretary], waive the application of clause (i) of
subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a United
States citizen or of an alien lawfully admitted for permanent residence, if it is established
to the satisfaction of the Attorney General [Secretary] that the refusal of admission to the
United States of such immigrant alien would result in extreme hardship to the citizen or
lawfully resident spouse or parent of such an alien.

The record contains several references to the applicant’s United States citizen children. However, section
212(i) of the Act provides that a waiver under section 212(a)(6)(C)(i) of the Act is applicable solely
where the applicant establishes extreme hardship to his or her citizen or lawfully resident spouse or

% The AAO notes that Immigration and Customs Enforcement (ICE) is the agency responsible for issuance of the
Form I-871. ‘
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parent. Congress does not mention extreme hardship to a United States citizen or lawful permanent
resident child. Nor is extreme hardship to the applicant himself a permissible consideration under the
statute. In the present case, the applicant’s United States permanent resident wife, is the only qualifying
relatives, and hardship to the applicant or his children cannot be considered, except as it may affect the
applicant’s wife.

In his April 8, 2002 letter in support of the waiver application and again on appeal, counsel asserts that
there is no statutory requirement that extreme hardship be established, and cites several cases as
precedent. However, the cases cited by counsel predate the current statute. As noted previously, the
statute clearly requires the applicant to establish that denial of the application “would result in extreme
hardship to the citizen or lawfully resident spouse or parent” of the applicant. Contrary to counsel’s
assertion, “extreme hardship” clearly required by the statute.

Thus, the first issue to be addressed is whether the applicant’s return to Mexico would impose extreme
hardship on his wife. If extreme hardship is established, the AAO will then make an assessment as to
whether it should exercise discretion in granting the waiver.

Court decisions have repeatedly held that the common results of deportation or exclusion are insufficient
to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991). For example, in Matter
of Pilch, 21 1&N Dec. 627 (BIA 1996), the BIA held that emotional hardship caused by severing family
and community ties is a common result of deportation and does not constitute extreme hardship. In Perez
v. INS, 96 F.3d 390 (9" Cir. 1996), the Court of Appeals for the Ninth Circuit defined “extreme hardship”
as hardship that was unusual or beyond that which would normally be expected upon deportation. The
Ninth Circuit emphasized that the common results of deportation are insufficient to prove extreme
hardship. The United States Supreme Court additionally held in INS v. Jong Ha Wang, 450 U.S. 139
(1981), that the mere showing of economic detriment to qualifying family members is insufficient to
warrant a finding of extreme hardship.

The concept of extreme hardship to a qualifying relative “is not . . . fixed and inflexible,” and whether
extreme hardship has been established is determined based on an examination of the facts of each
individual case. Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of
Cervantes-Gonzalez, the Board of Immigration Appeals set forth a list of non-exclusive factors relevant to
determining whether an alien has established extreme hardship to a qualifying relative pursuant to section
212(i) of the Act. These factors include, with respect to the qualifying relative, the presence of family ties
to United States citizens or lawful permanent residents in the United States, family ties outside the United
States, country conditions where the qualifying relative would relocate and family ties in that country, the
financial impact of departure, and significant health conditions, particularly where there is diminished
availability of medical care in the country to which the qualifying relative would relocate. Id. at 566.
In Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996) (citations omitted), the BIA held that:

Relevant factors, though not extreme in themselves, must be considered in the aggregate
in determining whether extreme hardship exists. In each case, the trier of fact must
consider the entire range of factors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily
associated with deportation. :

e e
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The record reflects that the applicant’s wife is a forty-eight-year-old lawful permanent resident of the
United States. They have been married since November 7, 1992. They have two children: a daughter
born in 1981, and a son born in 1987. Both children are United States citizens.

Courts considering the impact of financial detriment on a finding of extreme hardship have repeatedly
held that, while it must be considered in the overall determination, “[e]conomic disadvantage alone does
not constitute “extreme hardship.” Ramirez-Durazo v. INS, 794 F.2d 491, 497 (9th Cir. 1986) (holding
that “lower standard of living in Mexico and the difficulties of readjustment to that culture and
environment . . . simply are not sufficient.”); Shooshtary v. INS, 39 F.3d 1049 (9th Cir. 1994) (stating,
“the extreme hardship requirement . . . was not enacted to insure that the family members of excludable
aliens fulfill their dreams or continue in the lives which they currently enjoy. The uprooting of family,
the separation from friends, and other normal processes of readjustment to one's home country after
having spent a number of years in the United States are not considered extreme, but represent the type of
inconvenience and hardship experienced by the families of most aliens in the respondent's
circumstances.”); Matter of Shaughnessy, 12 1&N Dec. 810 (BIA 1968) (holding that separation of family
members and financial difficulties alone do not establish extreme hardship); INS v. Jong Ha Wang, 450
U.S. 139 (1981) (upholding BIA finding that economic detriment alone is insufficient to establish
extreme hardship).

The uprooting of family, the separation from friends, and other normal processes of readjustment to one’s
home country after having spent a number of years in the United States are not considered extreme, but
represent the type of inconvenience and hardship experienced by the families of most aliens in the
respondent's circumstances.”); Matter of Shaughnessy, 12 I1&N Dec. 810 (BIA 1968) (holding that
separation of family members and financial difficulties alone do not establish extreme hardship);
INS v. Jong Ha Wang, 450 U.S. 139 (1981) (upholding BIA finding that economic detriment alone is
insufficient to establish extreme hardship). Courts considering the impact of financial detriment on a
finding of extreme hardship have repeatedly held that, while it must be considered in the overall
determination, “[e]conomic disadvantage alone does not constitute “extreme hardship.” Ramirez-Durazo
v. INS, 794 F.2d 491, 497 (9th Cir. 1986) (holding that “lower standard of living in Mexico and the
difficulties of readjustment to that culture and environment . . . simply are not sufficient.”);
Shooshtary v. INS, 39 F.3d 1049 (9th Cir. 1994) (stating, “the extreme hardship requirement . . . was not
enacted to insure that the family members of excludable aliens fulfill their dreams or continue in the lives
which they currently enjoy”).

In the instant case, the applicant is required to demonstrate that his wife would face extreme hardship in
the event the applicant is required to return to Mexico, regardless of whether she accompanies him to
Mexico or remains in the United States.

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does not
support a finding that the applicant’s wife will face extreme hardship if the applicant returns to Mexico.
If she remains in the United States without the applicant, the record fails to establish that she would face
greater hardship than the unfortunate, but expected, disruptions, inconveniences, and difficulties arising
whenever a spouse is removed from the United States. As presently constituted, the record fails to
establish that the financial strain and emotional hardship she would face would be any greater than that
normally be expected upon separation. The financial strain associated with the maintenance of two
households is experienced by every family in the applicant’s situation and is to be expected. Nor has the
applicant demonstrated that his wife would face extreme hardship if she relocated to Mexico with him. -
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In limiting the availability of the waiver to cases of “extreme hardship,” Congress specifically provided
that a waiver is not available in every case where a qualifying family relationship exists. As noted
previously, United States court decisions have repeatedly held that the common results of removal are
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9™ Cir. 1991), Perez v.
INS, 96 F.3d 390 (9" Cir. 1996); Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional
hardship caused by severing family and community ties is a common result of deportation and does not
constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) (holding that
separation of family members and financial difficulties alone do not establish extreme hardship). “[O]nly
in cases of great actual or prospective injury . . . will the bar be removed.” Matter of Ngai, 19 1&N Dec.
245, 246 (BIA 1984). Further, demonstrated financial difficulties alone are generally insufficient to
establish extreme hardship. See INS v. Jong Ha Wang, 450 U.S. 139 (1981) (upholding BIA finding that
economic detriment alone is insufficient to establish extreme hardship). In reviewing this petition, the
AAO finds that the record fails to demonstrate that the applicant’s wife would suffer hardship beyond that
normally expected upon the removal of a spouse.

A review of the documentation in the record, when considered in its totality, reflects that the applicant has
failed to show that his wife would suffer hardship unusual or beyond that normally expected upon
removal of a spouse. As noted previously, the common results of deportation or exclusion are insufficient
to prove extreme hardship; the emotional hardship caused by severing family and community ties and the
financial hardship that results from separation are common results of deportation and do not constitute
extreme hardship. “Extreme hardship” has been defined as hardship that is unusual or beyond that which
would normally be expected upon deportation.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i), the burden of
establishing that the application merits approval remains entirely with the applicant. Section 291 of the
Act, 8 U.S.C. § 1361. The applicant has not sustained that burden.

ORDER: The appeal is dismissed. The waiver application is denied.




