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DISCUSSION: The waiver application was denied by the District Director, San Francisco, 
California. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
district director's decision will be withdrawn and the appeal will be dismissed as the underlying 
application is moot. The matter will be returned to the field office director for continued processing. 

The record reflects that the applicant is a native and citizen of Mexico who was found to be 
inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 9 1182(a)(2)(A)(i)(I), for having been convicted of a crime 
involving moral turpitude. The applicant is married to a naturalized U.S. citizen and seeks a waiver 
of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. 9 1182(h), in order to reside with 
his wife in the United States. 

The district director found that the applicant failed to establish extreme hardship to a qualifying 
relative and denied the application accordingly. Decision of the District Director, dated May 10, 
2006. 

On appeal, counsel contends that the district director erred in failing to specify what conviction 
renders the applicant inadmissible. Counsel further contends the applicant has not been convicted of 
a crime involving moral turpitude. Notice of Appeal to the Administrative Appeals Ofice (AAO) 
(Form I-290B), dated June 3,2006. 

The record contains, inter alia: a copy of the marriage certificate of the applicant and his wife, m~ 
indicating they were married on February 24, 1997; a letter from copies of 

birth certificates for the couple's three children; a copy of the applicant's birth certificate; a letter 
from a school principal; a copy of credit report; financial and tax documents; 
conviction documents; a letter f r o m  employer and a printout of her wage history; a 
copy of naturalization certificate; and an approved Immigrant Petition for Alien 

- - 

Relative (Form 1-130). The entire record was reviewed and considered in rendering this decision on 
the appeal. 

The district director did not address the specific conviction for which the applicant is inadmissible 
for having committed a crime involving moral turpitude. Upon a complete review of the record, the 
AAO concludes that the applicant has not been convicted of a crime involving moral turpitude. The 
applicant is thus not inadmissible under Section 212(a)(2)(A) of the Act. 

Section 212(a)(2)(A) of the Act states in pertinent part: 

(i) [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of - 

(1) a crime involving moral turpitude (other than a purely 
political offense) or an attempt or conspiracy to commit such 
a crime . . . is inadmissible. 



The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 I&N Dec. 615, 
6 17-1 8 (BIA 1992), that: 

[Mloral turpitude is a nebulous concept, which refers generally to conduct that shocks 
the public conscience as being inherently base, vile, or depraved, contrary to the rules 
of morality and the duties owed between man and man, either one's fellow man or 
society in general . . . . 

In determining whether a crime involves moral turpitude, we consider whether the act 
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional 
conduct is an element of an offense, we have found moral turpitude to be present. 
However, where the required mens rea may not be determined from the statute, moral 
turpitude does not inhere. 

(Citations omitted.) 

In the instant case, the record shows that the applicant entered the United States in April 1995 
without inspection. The record further indicates that the applicant has been arrested and convicted 
several times, as follows: 

1. On September 22, 1991, the applicant was arrested and subsequently convicted of driving under 
the influence of alcohoI or drugs in violation of California Vehicle Code fj 23152(a). He was 
sentenced to three years probation. 

2. On March 1, 1995, the applicant was arrested and subsequently convicted of being an accessory 
after the fact to a felony in violation of California Penal Code 5 32. He was sentenced to 103 days 
imprisonment and three years probation. 

3. On October 8, 1995, the applicant was arrested and subsequently convicted of driving with 0.08 
percent or more, by weight, of alcohol in his blood in violation of California Vehicle Code 
5 23 152(b). He was sentenced to 30 days imprisonment and three years probation. 

4. On September 20, 1998, the applicant was arrested and subsequently convicted of driving without 
a license in violation of California Vehicle Code 5 1295 1 (a). He was fined $55. 

5. On March 9, 2003, the applicant was arrested and subsequently convicted of battery in violation 
of California Penal Code 5 243(e)(l). He was sentenced to 30 days imprisonment and three years 
probation. 

In the recently decided Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008), the Attorney General 
articulated a new methodology for determining whether a conviction is a crime involving moral 
turpitude where the language of the criminal statute in question encompasses conduct involving 
moral turpitude and conduct that does not. However, the AAO notes that none of the statutes under 



which the applicant was convicted are divisible statutes. Moreover, the Board of Immigration 
Appeals and/or the Ninth Circuit Court of Appeals, where the instant case arises, have found that 
four of the five statutes under which the applicant was convicted categorically do not involve moral 
turpitude. For instance, the Board of Immigration Appeals has held that a conviction for driving 
under the influence is not a crime involving moral turpitude. See In re Lopez-Meza, 22 I&N Dec. 
1188, 1194 (BIA 1999) (concluding that simple DUI is not a crime involving moral turpitude); see 
also Matter of Torres-Varela, 23 I&N Dec. 78, 85 (BIA 2001). Therefore, the applicant's 1991 and 
1995 convictions for driving under the influence (numbers 1 and 3, above) do not render him 
inadmissible. Similarly, the applicant's 1995 conviction for being an accessory after the fact to a 
felony in violation of California Penal Code 5 32 (number 2, above) is also not a crime involving 
moral turpitude. See Navarro-Lopez v. Gonzales, 503 F.3d 1063, 1072-74 (9th Cir. 2007) (holding 
that a conviction for accessory after the fact under California Penal Code 5 32 is not a crime 
involving moral turpitude). Likewise, the applicant's 2003 conviction of battery in violation of 
California Penal Code § 243(e)(1) (number 5, above), is also not a crime involving moral turpitude. 
See Galeana-Mendoza v. Gonzales, 465 F.3d 1054, 1059-60 (9th Cir. 2006) ("We hold that, because 
it lacks an injury requirement and includes no other inherent element evidencing 'grave acts of 
baseness or depravity,' California Penal Code section 243(e) does not qualify as a crime 
categorically involving moral turpitude."). 

With respect to the applicant's 1998 conviction for driving without a license in violation of 
California Vehicle Code 5 1295 1 (a) (number 4, above), the AAO concludes that a conviction under 
this statute does not inhere moral turpitude. The statute states: 

5 1295 1. Possession of valid driver's license 

(a) The licensee shall have the valid driver's license issued to him or her in his or her 
immediate possession at all times when driving a motor vehicle upon a highway. 

Any charge under this subdivision shall be dismissed when the person charged 
produces in court a driver's license duly issued to that person and valid at the time of 
his or her arrest, except that upon a third or subsequent charge the court in its 
discretion may dismiss the charge. When a temporary, interim, or duplicate driver's 
license is produced in court, the charge shall not be dismissed unless the court has 
been furnished proof by the Department of Motor Vehicles that the temporary, 
interim, or duplicate license was issued prior to the arrest, that the driving privilege 
and license had not been suspended or revoked, and that the person was eligible for 
the temporary, interim, or duplicate license. 

There is nothing inherently base, vile, or depraved about driving a motor vehicle without a license. 
Cf Cuevas-Gaspar v. Gonzales, 430 F.3d 1013, 1018 (9" Cir. 2005) ("Where an act is only 
statutorily prohibited, rather than inherently wrong, the act generally will not involve moral 
turpitude."); Hernandez-Martinez v. Ashcrofl, 329 F.3d 11 17 (9th Cir. 2003) (stating that an offense 
does not become an "inherently base, vile and deportable 'crime of moral turpitude' simply because 
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the offender's driver's license has been suspended"); Benitez v. Dunevant, 198 Ariz. 90, 95 (2000) 
(en banc) ("offenses similar in quality to driving on a suspended license have been found lacking 
moral turpitude"). As such, the applicant's 1998 conviction for driving without a license does not 
render him inadmissible. 

Accordingly, there is no evidence the applicant has been convicted of a crime involving moral 
turpitude. Because it has not been established that the applicant is inadmissible under section 
212(a)(2)(A) of the Act, whether the district director correctly assessed hardship to the applicant's 
spouse under section 2 12(h) of the Act is moot and will not be addressed. 

ORDER: The appeal is dismissed as the underlying waiver application is moot. The field office 
director shall reopen the denial of the Form 1-485 application on motion and continue to process the 
adjustment application. 


