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DISCUSSION: The waiver application was denied by the Field Office Director, Los Angeles,
California, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will
be dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United
States pursuant to section 212(a)(2)(A)(i)(1) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)(2)(A)(i)(1), for having been convicted of a crime involving moral turpitude.! The
applicant seeks a waiver of inadmissibility in order to reside in the United States. The applicant’s
spouse and two children are U.S. citizens. The applicant seeks a waiver of inadmissibility pursuant
to section 212(h) of the Act, 8 U.S.C. § 1182(h).

The field office director concluded that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form 1-601) accordingly. Decision of the Field Office Director, at 5-6, dated July
21, 2008.

On appeal, counsel asserts that the ruling in Perez-Gonzalez v. Ashcroft, 379 F. 3d. 783 (9" Cir.
2004) permits an alien to file for adjustment of status, in spite of illegally entering the United States
after a deportation order, an alien may file the Form [-212 and is eligible to file for adjustment of

' The record reflects that the applicant was ordered removed from the United States on December 2, 1997. The record
also reflects that he subsequently reentered the United States without being admitted on or around March 1998.
Therefore, the AAO also finds that the applicant is inadmissible to the United States pursuant to section
212(a)(9XC)(iX11) of the Act for having been ordered removed and reentering the United States without being admitted.
Section 212(a)(9XC)(i) of the Act states, in pertinent part:
(C) Aliens unlawfully present after previous immigration violations.-
(i) In general.-Any alien who-
(1) has been unlawfully present in the United States for an aggregate period of
more than | year, or
(IT) has been ordered removed under section 235(b)(1), section 240, or any
other provision of law, and who enters or attempts to reenter the United States
without being admitted is inadmissible.
(ii) Exception.—Clause (i) shall not apply to an alien seeking admission more than 10 years
after the date of the alien’s last departure from the United States if . . . the Attorney General
{now the Secretary of Homeland Security] has consented to the alien’s reapplying for
admission....
To seek an exception from a finding of inadmissibility under section 212(a)(9)(C)(i)(11) of the Act, an applicant must file
for permission to reapply for admission (Form 1-212). However, consent to reapply under section 212(a)(9)}(C)(ii) of the
Act can only be granted to one who has left the United States, is currently abroad and is seeking admission to the United
States at least ten years after the date of his or her last departure. See Mutter of Torres-Garcia, 23 1&N Dec. 866 (BIA
2006). The record does not reflect that the applicant in the present matter has met these requirements. Accordingly, the
applicant is statutorily ineligible to seek an exception from his inadmissibility under section 212(a)(9)(C)(i)(il) of the
Act.
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status upon its’ approval, and the applicant is eligible for a section 212(h) waiver due to extreme
hardship to a qualifying relative. Form I-290B, at 2, received August 17, 2008.

The entire record was reviewed and considered in arriving at a decision on the appeal.

The record reflects that the applicant was convicted on September 12, 1994 of attempted murder
under Section 664/187(a) of the California Penal Code. As such, the AAO finds him inadmissible
under section 212(a)(2)(A)(1)(I) of the Act.

Section 212(a)(2)(A) of the Act states in pertinent part, that:

(i) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of-

(D a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy to commit such
acrime . . . is inadmissible.

Section 212(h) of the Act provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive
the application of subparagraph (A)(i)(I) . . . of subsection (a)(2). . . if -

(1) (A) in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that —

(1) . . . the activities for which the alien is
inadmissible occurred more than 15
years before the date of the alien’s
application for a visa, admission, or
adjustment of status,

(i1) the admission to the United States of
such alien would not be contrary to the
national welfare, safety, or security of
the United States, and

(ii1)  the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse, parent, son, or daughter of
a citizen of the United States or an alien lawfully admitted for permanent
residence if it is established to the satisfaction of the Attorney General
[Secretary] that the alien's denial of admission would result in extreme
hardship to the United States citizen or lawfully resident spouse, parent,
son, or daughter of such alien . . .
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(2) ...No waiver shall be provided under this subsection in the case of alien who has
been convicted of...an attempt or conspiracy to commit murder...

As the applicant was convicted of attempted murder, he is statutorily ineligible for a section 212(h)
waiver. Therefore, the appeal will be dismissed.

ORDER: The appeal is dismissed.



