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DISCUSSION: The waiver application was denied by the Acting District Director, Chicago, Illinois. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed, the previous decision of the acting district director will be withdrawn and the application 
declared moot. The matter will be returned to the acting district director for continued processing. 

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States 
under section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
3 11 82(a)(2)(A)(i)(I), for having been convicted of multiple crimes involving moral turpitude. The 
applicant seeks a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. tj 1182(h), so 
that he may remain in the United States with his U.S. citizen spouse and children. 

The acting district director concluded that the applicant had failed to establish that extreme hardship 
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of 
Inadmissibility (Form 1-601) accordingly. Decision of the Acting District Director, dated March 6, 
2006. 

On appeal, counsel for the applicant submits a brief, dated April 4, 2006; an affidavit from the 
applicant's U.S. citizen spouse, dated April 4, 2006; medical documentation pertaining to the 
applicant's spouse; and three letters in support. The entire record was reviewed and considered in 
rendering a decision on the applicant's appeal. 

Section 2 12(a)(2)(A) of the Act states in pertinent part: 

(i) . [Alny alien convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of- 

(I) a crime involving moral turpitude . . . or an attempt or conspiracy to 
commit such a crime . . . is inadmissible. 

(ii) Exception.-Clause (i)(I) shall not apply to an alien who committed only one 
crime if- 

. . . . 

(11) the maximum penalty possible for the crime of which the alien 
was convicted (or which the alien admits having committed or 
of which the acts that the alien admits having committed 
constituted the essential elements) did not exceed imprisonment 
for one year'and, if the alien was convicted of such crime, the 
alien was not sentenced to a term of imprisonment in excess of 6 
months (regardless of the extent to which the sentence was 
ultimately executed). 



The record reflects that the applicant was convicted of Battery, a misdemeanor under section 5112-3 
of chapter 720 of the Illinois Compiled Statutes, based on a March 1996 incident and arrest.' The 
applicant paid a fine; no prison term was imposed. In addition, the applicant was convicted of 
Domestic Battery, a misdemeanor under section 5112-3.2 of chapter 720 of the Illinois Compiled 
Statues, based on a July 1997 incident and arrest. The applicant paid a fine and was placed on 
probation for one year; no prison sentence was imposed. Finally, the applicant pled guilty to 
Resisting a Police Officer, a misdemeanor under section 513 1-1 (a) of chapter 720 of the Illinois 
Compiled Statutes, based on a November 1999 incident and arrest. The applicant paid a fine and 
was placed on probation for one year; no prison sentence was imposed. 

Regarding the applicant's convictions for Battery and Domestic Battery, the acting district director 
found that these offenses constituted crimes involving moral turpitude. The AAO notes, however, that 
the Board of Immigration Appeals ("Board") held in Matter of Perez-Contreras, 20 I&N Dec. 61 5, 
6 17- 18 (BIA 1992) that: 

[Mloral turpitude is a nebulous concept, which refers generally to conduct 
that shocks the public conscience as being inherently base, vile, or depraved, 

' Section 5112-3 of Chapter 720 of the Illinois Compiled Statutes states, in pertinent part: 

(a) A person commits battery if he intentionally or knowingly without legal justification 
and by any means, (1) causes bodily harm to an individual or (2) makes physical contact 
of an insulting or provoking nature with an individual. 

Section 5112-3.2 of Chapter 720 of the Illinois Compiled Statutes states, in pertinent part: 

(a) A person commits Domestic Battery if he intentionally or knowingly without legal 
justification by any means: 

(1) Causes bodily harm to any family or household member as defined in 
Subsection (3) of Section 112A-3 of the Code of Criminal Procedure of 1963, as 
amended; 

(2) Makes physical contact of an insulting or provoking nature with any family 
or household member as defined in subsection (3) of Section 112A-3 of the 
Code of Criminal Procedure of 1963, as amended. 

Section 5131-1 of Chapter 720 of the Illinois Compiled Statutes states, in pertinent part: 

(a) A person who knowingly resists or obstructs the performance by one known to the 
person to be a peace officer or correctional institution employee of any authorized act 
within his official capacity commits a Class A misdemeanor. 
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contrary to the rules of morality and the duties owed between man and man, 
either one's fellow man or society in general. Assault may or may not 
involve moral turpitude. Simple assault is generally not considered to be a 
crime involving moral turpitude. 

In determining whether a crime involves moral turpitude, we consider 
whether the act is accompanied by a vicious motive or corrupt mind. Where 
knowing or intentional conduct is an element of an offense, we have found 
moral turpitude to be present. However, where the required mens rea may 
not be determined from the statute, moral turpitude does not inhere. 

The BIA and U.S. courts have found that battery does not involve moral turpitude. Matter of 
Garcia-Hernandez, 23 I&N Dec. 590, 594 (BIA 2003); see also, Griffo v. McCandless, 28 F.2d 287 
(E.D. Pa 1928), Matter of S, 9 I&N Dec. 688 (BIA 1962)' Matter of B, 5 I&N Dec. 538 (BIA 1953) 
(assault and simple battery). Aggravated battery has been found to involve moral turpitude. Sosa- 
Martinez v. US.  Attorney General, 420 F.3d 133 8 (1 1 th Cir. 2005) (aggravated battery under Fla. 
Stat. Ann. 5 784.045 is a crime of moral turpitude). In Sosa-Martinez, the court concluded that any 
intentional battery that includes, as an element of the offense, either (1) that it caused great bodily 
harm, permanent disability, or permanent disfigurement, or (2) involved the use of a deadly weapon 
constitutes a crime of moral turpitude." Id. (citing decisions of other circuit courts involving laws 
similar to Florida's aggravated battery statute, all concluding that assault or aggravated assault 
involves moral turpitude where conviction under the statute requires the use of a dangerous weapon 
or infliction of bodily injury); see also, Ciambelli v. Johnson, 12 F.2d 465 (D.Mass. 1926) (moral 
turpitude not involved because there was no weapon used in assault on an officer); Zaranska v. DHS, 
400 F.Supp. 2d 500, 504-05 (E.D.N.Y. 2005) (no moral turpitude involved in assault of a police 
officer pursuant to N.Y. Penal Law), distinguishing Matter of Danesh, supra; Matter of 0-, 4 I&N 
Dec. 301 (BIA 195 1) (same). 

In this case, none of the aggravating factors as outlined in Sosa-Martinez are present, as the crimes 
for which the applicant was convicted do not include, as elements of the offenses, the use of a deadly 
weapon or the infliction of serious injury. The AAO thus finds, based on the reasoning set forth in 
Sosa-Martinez, supra, that the applicant's convictions for Battery and Domestic Battery do not 
constitute crimes involving moral turpitude. 

With respect to the applicant's conviction for Resisting a Police Officer, the AAO finds that the 
Board's decision in Matter of P, 2 I. & N. Dec. 117 (BIA 1944) is relevant to this analysis. In 
Matter of P, the Board stated that one of the criteria adopted to ascertain whether a particular crime 
involves moral turpitude is that it be accompanied by a vicious motive or corrupt mind. "It is in the 
intent that moral turpitude inheres." Id. at 121. In this case, the intent required to be convicted of 
resisting a police officer is the intent to resist or obstruct. The statute does not outline a requirement 
that the act of resisting a police officer show a vicious motive or a corrupt mind, as referenced in 



Matter of P. As such, the AAO concludes that the acting district director erred in concluding that the 
applicant's conviction for resisting a police officer resulted in an inadmissibility finding. 4 

The AAO finds that the acting district director erred in determining that the applicant was 
inadmissible based on his convictions for battery, domestic battery and/or resisting a police officer. 
As such, the waiver application is unnecessary and the issue of whether the applicant established 
extreme hardship to a qualifying relative pursuant to section 212(h) of the Act is moot and will not 
be addressed. Accordingly, the appeal will be dismissed, the prior decision of the acting district 
director is withdrawn and the instant application for a waiver is declared moot. 

ORDER: The appeal is dismissed, the prior decision of the acting district director is withdrawn and 
the instant application for a waiver is declared moot. The acting district director shall reopen the 
denial of the Form 1-485 application on motion and continue to process the adjustment application. 

4 Even if the AAO were to conclude that a conviction for Resisting a Police Officer is a crime of moral turpitude, said 
conviction falls within the petty offense exception of INA $ 212(a)(2)(A)(ii)(II), as the maximum penalty possible for said 

offense, a Class A misdemeanor, does not exceed imprisonment for one year. See Section 5/2-11 of Chapter 720 of the 
Illinois Compiled Statutes. 


