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DISCUSSION: The waiver application was denied by the Director, California Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed as
the applicant is not inadmissible under section 212(a)(2)(A)(1)(I) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(1)(I) and the relevant waiver application is moot.

The record reflects that the applicant is a native and citizen of Honduras who was found to be
inadmissible to the United States pursuant to section 212(a)(2)(A)(i)(I) of the Act for having been
convicted of a crime involving moral turpitude (Criminal Mischief in the Second Degree). The
record indicates that the applicant has a U.S. citizen spouse, four U.S. citizen children and lawful
permanent resident parents. The applicant seeks a waiver of inadmissibility in order to reside with
his family in the United States.

The director concluded that the applicant had failed to establish that extreme hardship would be
imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form [-601) accordingly. Decision of the Director, at 3, dated August 1, 2006.

On appeal, counsel asserts that the applicant’s spouse’s hardships, in the aggregate, will be extreme
and unusual. Brief'in Support of Appeal, at 2, dated August 30, 2006.

The record includes, but is not limited to, counsel’s brief and the applicant’s Form [-601 application
with supporting documents. The entire record was reviewed and considered in arriving at a decision
on the appeal.

Section 212(a)(2)(A) of the Act states in pertinent part, that:

(1) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of-

4y a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy to commit such
acrime . . . is inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

(h) The Attorney General [now, Secretary, Homeland Security, “Secretary”’] may, in his
discretion, waive the application of subparagraphs (A)(1)(]) . . . of subsection (a)(2) . . . if

(1)XB) in the case of an immigrant who is the spouse, parent, son,
or daughter of a citizen of the United States or an alien
lawfully admitted for permanent residence if it is
established to the satisfaction of the Attorney General
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[Secretary] that the alien's denial of admission would result
in extreme hardship to the United States citizen or lawfully
resident spouse, parent, son, or daughter of such alien.

The Board of Immigration Appeals (BIA) held in Matter of Kochlani, 24 1&N Dec. 128, 129 (BIA
2007) that:

[A] criminal offense involves “moral turpitude” if the relevant statute defines the
offense in such a manner that it necessarily entails conduct on the part of the offender
that is inherently base, vile, or depraved, and contrary to accepted rules of morality
and the duties owed between persons or to society in general.

(Citation omitted.)

Neither the seriousness of the criminal offense nor the severity of the sentence imposed is
determinative of whether a crime involves moral turpitude. Matter of Serna, 20 I&N Dec. 579, 581
(BIA 1992). Before one can be convicted of a crime involving moral turpitude, the statute in
question must involve moral turpitude. Matter of Esfandiary, 16 I&N Dec. 659 (BIA 1979).

Therefore, the statute under which the applicant was convicted will be reviewed. The record reflects
that the applicant was convicted of Criminal Mischief in the Second Degree in violation of § 145.10
of the New York State Penal Code, which states in pertinent part:

A person is guilty of criminal mischief in the second degree when with intent to
damage property of another person, and having no right to do so nor any reasonable
ground to believe that he has such right, he damages property of another person in an
amount exceeding one thousand five hundred dollars.

The terms of the statute at issue do not require malicious intent. The statute does not define the
offense in such a manner that it entails conduct that is inherently base, vile, or depraved, and
contrary to accepted rules of morality and the duties owed between persons or to society in general.
The AAO finds that the applicant has not been convicted of a crime involving moral turpitude and is
not inadmissible under section 212(a)(2)(A)(1)(I) of the Act. The waiver filed pursuant to section
212(h) of the Act is therefore moot.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the
Act, 8 U.S.C. § 1361. Here, the applicant is not required to file the waiver. Accordingly, the appeal
will be dismissed as the waiver application is moot.

ORDER: The appeal is dismissed as the waiver application is moot.



