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DISCUSSION: The Officer in Charge (OIC), Manila, Philippines, denied the waiver application 
that is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The record reflects that the applicant is a native and citizen of the Philippines, the spouse of a U.S. 
citizen, the father of a U.S. citizen daughter, and the beneficiary of an approved Form 1-130 petition. 

The OIC found that the applicant had entered the United States by fraud or by misrepresenting a 
material fact, and is therefore inadmissible to the United States pursuant to section 212(a)(6)(C)(i) of 
the Immigration and Nationality Act (INA, the Act), 8 U.S.C. 5 1182(a)(6)(C)(i). The OIC also 
found that the applicant had been unlawfully present in the United States for more than a year, and is 
therefore inadmissible pursuant section 212(a)(9)(B)(i) of the Act, 8 U.S.C. 5 11 82(a)(9)(B)(i). 

The applicant seeks a waiver of inadmissibility in order to return to the United States to live with his 
wife and daughter. The OIC found that the applicant had established extreme hardship to his U.S. 
citizen spouse and child, but that, as a matter of discretion, he did not merit waiver, and denied the 
application. 

On appeal, counsel contended that the favorable factors outweigh the negative factors in this matter, 
and that waiver should, therefore, have been granted. Although counsel did not appear to contest the 
OIC's determination of inadmissibility, the AAO will review that determination. 

Section 21 2(a)(6)(C)(i) of the Act provides: 

In general.-Any alien who, by fraud or willfully misrepresenting a material fact, 
seeks to procure (or has sought to procure or has procured) a visa, other 
documentation, or admission into the United States or other benefit provided under 
this Act is inadmissible. 

Section 2 12(a)(9)(B)(i) of the Act provides: 

Any alien (other than an alien lawfully admitted for permanent residence) who - 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States (whether or not pursuant to section 1254a(e) of this title) prior 
to the commencement of proceedings under section 1225(b)(1) or 
section 1229(a) of this title, and again seeks admission within 3 years 
of the date of such alien's departure or removal, or 

(11) has been unlawfully present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, 

is inadmissible. 
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The applicant attempted to enter the United States on April 21, 2000 pursuant to a B-2 visa. The 
passport he presented was found to be inauthentic. The applicant then admitted that he was coming 
to the United States to seek employment. The applicant was found to have misrepresented a material 
fact and was deported to the Philippines on April 22,2000. 

In a sworn statement dated September 12, 2006, the applicant admitted that during 2000 he "entered 
the United States with a fake passport." He also indicated that during 2001 he entered the United 
States by misrepresenting his name to be He stated that he voluntarily left the 
United States during 2004. 

USCIS computer records indicate t h a t  entered the United States pursuant to a C-1 
visa on November 16,2001 with authorization to remain until December 15,2001. 

A marriage certificate in the record shows that the applicant was married in Santa Rosa, Nueva 
Ecija, Philippines, on December 23, 2004, confirming that he has departed the United States since 
his unlawful presence. 

The evidence in the record, including the applicant's admissions, demonstrates that the applicant 
misrepresented a material fact while seeking admission to the United States on both April 21, 2000 
and November 16, 2001. The applicant therefore committed fraud and misrepresentation as 
contemplated in section 212(a)(6)(C)(i) of the Act, and is inadmissible pursuant to that subsection. 

The evidence in the record is sufficient to show that the applicant was illegally present in the United 
States from December 15, 2001 to October 2004, a period greater than one year, and that he has 
since left the United States. The applicant is therefore inadmissible pursuant to section 
212(a)(9)(B)(i)(II). 

Because the applicant has been found inadmissible, the balance of this decision will pertain to 
whether waiver of his inadmissibility is available and whether the applicant has demonstrated that 
waiver of that inadmissibility, if available, should be granted. 

Section 212(i)(l) of the Act provides, in pertinent part: 

The Attorney General [now Secretary of Homeland Security] may, in the discretion 
of the Attorney General [now Secretary of Homeland Security], waive the application 
of clause (i) of subsection (a)(6)(C) in the case of an immigrant who is the spouse, 
son, or daughter of a United States citizen or of an alien lawfully admitted for 
permanent residence, if it is established to the satisfaction of the [Secretary] that the 
refusal of admission to the United States of such immigrant alien would result in 
extreme hardship to the citizen or lawfully permanent resident spouse or parent of 
such an alien . . ." 

Section 212(a)(9)(B)(v) of the Act provides, in pertinent part: 
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The Attorney General [now Secretary of Homeland Security] has sole discretion to 
waive clause (i) in the case of an immigrant who is the spouse or son or daughter of a 
United States citizen or of an alien lawfully admitted for permanent residence, if it is 
established to the satisfaction of the Attorney General that the refusal of admission to 
such immigrant alien would result in extreme hardship to the citizen or lawfully 
resident spouse or parent of such alien. 

A waiver of inadmissibility under section 212(i)(l) of the Act or 212(a)(9)(B)(v) of the Act is 
dependent upon a showing that the bar to admission imposes an extreme hardship on a qualifying 
relative, i.e., the U.S. citizen or lawfully resident spouse or parent of the applicant. Hardship to the 
applicant or his child is not directly relevant under the statute and will be considered only insofar as 
it results in hardship to a qualifying relative in the application. The applicant's wife is the only 
qualifying relative in this case. If extreme hardship to a qualifying relative is established, the 
Secretary then assesses whether an exercise of discretion is warranted. See Matter of Mendez- 
Moralez, 21 I&N Dec. 296 (BIA 1996). 

The concept of extreme hardship to a qualifying relative "is not . . . fixed and inflexible," and 
whether extreme hardship has been established is determined based on an examination of the facts of 
each individual case. Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565 (BIA 1999). In Matter 
of Cervantes-Gonzalez, the Board of Immigration Appeals set forth a nonexclusive list of factors 
relevant to determining whether an alien has established extreme hardship to a qualifying relative 
pursuant to section 212(i) of the Act. These factors include, with respect to the qualifying relative, 
the presence of family ties to U.S. citizens or lawful permanent residents in the United States, family 
ties outside the United States, country conditions where the qualifying relative would relocate and 
family ties in that country, the financial impact of departure, and significant health conditions, 
particularly where there is diminished availability of medical care in the country to which the 
qualifying relative would relocate. Id. at 566. The BIA has held: 

Relevant factors, though not extreme in themselves, must be considered in the 
aggregate in determining whether extreme hardship exists. In each case, the trier of 
fact must consider the entire range of factors concerning hardship in their totality and 
determine whether the combination of hardships takes the case beyond those 
hardships ordinarily associated with deportation. Matter of 0-J-0-, 21 I&N Dec. 
381, 383 (BIA 1996). (Citations omitted). 

Once extreme hardship is established, it is but one favorable factor to be considered in the 
determination of whether the Secretary should exercise discretion. See Matter of Mendez, 2 1 I&N 
Dec. 296 (BIA 1996). 

The record contains character references from coworkers of the applicant's wife and an acquaintance 
of the applicant. Those character references have no apparent relevance to hardship the applicant's 
wife would suffer if the applicant is obliged to remain in the Philippines and will not be considered 
for that purpose. 



Page 5 

The record contains a letter, dated September 5, 2006, f r o m  a physician in San 
Juan Capistrano, California. The doctor states that he has treated the applicant's daughter since birth 
because infections and allergic reactions to milk and air pollution cause her eyes to enlarge 
periodically. Because of this, - recommended that the applicant's child live in a clean, 
unpolluted environment. He stated that if she discontinued her eye care, she could lose her sight. 
He further stated that the applicant's daughter's immune system is compromised because of her 
mother's difficult diabetic pregnancy and she may herself develop diabetes. - 
recommended that the applicant's daughter remain in the United States. He also stated that the 
applicant's daughter suffers from separation anxiety. 

The record contains a letter, dated September 15, 2006, from a physician in 
San Dimas, California. The body of that letter states, in its entirety, 

[The applicant's wife] is under my care and she has multiple health issues. She is 
diagnosed with Type 2 diabetes (since 1991), hypertension, cholesterol, migraine 
headache, kidney, asthma, overweight, and heart problems. Currently she is taking 
the following medications, Glucophage, Altace, Lovastatin, and Arnidrine. 

[The applicant's wife's] diabetes are not control which cause her to have heart 
disease. Heart disease is the leading cause of death in people with diabetes. Her 
diabetes causes her to have kidney infection all the time which I normally monitor 
monthly. People with diabetic like her have a greater risk for infection and death 
from infections. High blood sugar makes it harder for her body to fight infection. 
Once she gets these illnesses, she has more trouble getting better. 

In addition, [the applicant's wife] had problems on her pregnancy three years ago. 
Her diabetes was hard to manage, and she gave birth early due to her hypertension 
and diabetes. Her diabetes was poorly controlled with lead her to have a very large 
baby which was risky for her and her daughter in 2003. 

[The applicant's wife] is currently suffering from tremendous stress which contributes 
to her blood pressure to go high. She is currently under my care for stress 
management techniques for her to have a normal blood pressure. 

Due to her health problems and issues she needs to have a good insurance coverage's 
here in the United States which will help her get the proper treatment needed. If she 
left untreated can cause multiple body organ damage such as her kidney, heart, liver, 
and possibly her life. 

In 2002 I treated [the applicant's wife] for depression from her divorce from her first 
husband and now she is also suffering major depression due to her incapacity to take 
care of herself and 3 years old daughter and not being with her husband. It is my 
recommendation that her husband need to come to the United States to render care for 
her due to the nature of her illness. 
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[Errors in the original.] 

The record contains printouts of web content from various unofficial websites. Those websites 
speak primarily to health care and air pollution in the Philippines. 

As to healthcare, one printout describes many differences between the United States and the 
Philippines. Among the differences in the Philippines are that a patient's family is obliged to 
provide the patient's food and medication. The printout states that at public hospitals, care is 
otherwise free. It states that private institutions have higher standards, and that, in Metro Manila, 
health care, for those with money, matches the care available in Western cities. 

Two articles describe health problems in the Philippines due to air pollution, specifically mentioning 
Manila. They do not state whether the danger is universal throughout the Philippines or 
concentrated in cities. 

In a brief filed with the waiver application, counsel argued that the separation of the applicant and 
his wife had caused his wife multiple health issues. Counsel further stated, "It is anticipated this 
hardship will continue until [the applicant] is permitted to re-enter the United States." Counsel cited - - - - 
the lettir from as support for that assertion. 

Counsel stated, "It is believed that [the applicant's] return to the United States will help to improve 
[his wife's] stress levels." ~hethercounsdl is attributing that belief to i s  unclear. In 
any event, m a d e  no such statement in her September 15,2006 letter. 

Counsel also stated, "It is the opinion of that the resence of [the applicant] in the 
United States will improve [his wife's] depression." In fact, cited three reasons for 
the applicant's wife's depression: her inca acit to care for herself, her incapacity to care for her 
child, and the applicant's absence. recommended that the applicant be allowed to 
return to the United States, but did not explicitly state that his wife's depression would then improve. 

also indicated that the applicant's wife had previously, in 2002, before she married 
the applicant, sought help for depression. 

Counsel cited the September 5, 2006 letter f r o m  for the propositions that the applicant's 
daughter has problems with her eyes, that they would be exacerbated by air pollution, that she 
requires an examination every six months, that her immune system is compromised, that she is at 
risk for developing diabetes, and that she suffers from separation anxiety. 

Counsel noted that both the applicant's wife and his daughter have health insurance. Counsel stated 
that if they went to the Philippines, they would be obliged to forego the protection of health 
insurance and dental insurance, but provided no evidence in support of that assertion and did not 
explain it. Counsel also noted that, if the applicant's wife and daughter relocate in the Philippines, 
they would be obliged to find new doctors. 



Counsel observed that, if the applicant is not permitted to return to the United States, his wife will be 
forced to choose between remaining in the United States and joining him in the Philippines. Counsel 
stated that the applicant's wife has worked for her current employer for eight years and that her 
entire immediate family, other than the applicant, lives near her in Southern California. Although 
counsel provided various documents showing that various people who may be related to the 
applicant's wife live in the United States, the record contains no other indication, other than 
counsel's statement, to support counsel's implicit assertion that the applicant's wife has no 
immediate family remaining in the Philippines, where she was born and of which she was a citizen 
until 1993. Counsel stated that moving the applicant's daughter from their house in San Clemente 
". . . will undoubtedly increase her separation anxiety," but offered no evidence in support of that 
assertion. 

Counsel stated that, therefore, the applicant's wife and daughter face extreme hardship if the waiver 
application is not approved, whether they continue to live without the applicant in California or join 
him in the Philippines. 

The record contains the applicant's wife's 2004 and 2005 Form 1040, U.S. Individual Income Tax 
Returns. The 2004 return shows that the applicant's wife had total income of $58,804 during that 
year, and the 2005 return shows that the applicant's wife had total income of $64,911. 

Schedules C, Profit or Loss from Business, shows that the applicant's wife owned Camino Hills 
Carelsea View Care Home, a residential facility for the elderly, during those years, and that it 
declared gross receipts of $274,518 and $225,967, during 2004 and 2005, respectively. It also 
declared a net profit of 20,090 during 2004 and a net loss of $3,086 during 2005. 

The record contains the applicant's wife's 2004 Form W-2, Wage and Tax Statement. That 
statement shows that New Tangram, LLC paid the applicant's wife wages of $45,207.47, during that 
year. 

The record contains the Form 1120S, U.S. Income Tax Return for an S-Corporation, of CJ 
Lafiguera-Mangahas, Inc. That return shows that the applicant's wife owns that company, which 
incorporated during that year, in its entirety. During 2005, that company declared no receipts, and 
declared a loss of $5,140 as its ordinary business income. 

The record also contains the 2004 Form 1120-A, U.S. Corporation Short-Form, of LaFiguera Ang & 
Associates, Inc., and the 2005 Form 1120-A, U.S. Corporation Short-Form, of LaFiguera and 
Associates, Inc. Both of those corporations use the same EID number, indicating that they are the 
same corporation. The significance of the name discrepancy is unknown to the AAO. 

Those returns show that the applicant's wife owns that company, which incorporated during 2002, in 
its entirety. That company declared taxable income of $0 during 2004 and $18,2 13 during 2005. 

The record contains a Uniform Residential Appraisal Report dated January 3, 2007. That appraisal 
shows that an appraiser estimated the value, on that date, of a single family residence in San Juan 
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Capistrano, at $1,060,000. The applicant's wife's family name, is shown in the space 
labeled borrower. ' is listed in the space reserved for the owner of public record. Whether 
the applicant's wife ultimately purchased that property is unknown to the AAO. 

The record contains a portion of a deed of trust recorded March 5, 1999, in Davis County, Utah. 
That document shows that the applicant's wife borrowed $83,000 secured against a property she 
then owned, individually, in that county. 

The record contains two Full Reconveyances, both dated April 28,2005, showing that a lender, upon 
satisfaction of debts, relinquished its security interest in a property or properties owned in fee by the 
applicant's wife as an individual. Those reconveyances were recorded in Orange County, California. 

The record contains two Grant Deeds, dated September 12, 2000 and October 16, 2001. Each of 
those deeds shows the transfer of a property in San Clemente, California, to the applicant's wife, 
individually. 

The record contains a Grant Deed, dated April 30, 2002, showing transfer of a property in Orange 
County, California, to the applicant's wife, individually. 

The record contains a Grant Deed, dated September 14, 2006, showing transfer of a property in 
Orange County, California, to the applicant's wife. Although the applicant's wife was then married 
to the applicant, the property was deeded solely and separately to her, with no right of survivorship 
or other interest going to the applicant. 

The record contains a Grant Deed, dated December 28, 2006, showing transfer of property in San 
Juan Capistrano, California, to the applicant's wife a n d ,  the applicant's wife's 
sister. The applicant's wife and her sister each then held a 50% undivided interest in the property as 
tenants in common. Again, although the applicant's wife was then married to the applicant, her 
interest in the property was deeded solely and separately to her. 

With the appeal, counsel submitted an undated memo f r o m  who also provided the 
previously described letter of September 5, 2006. reiterated that the applicant's daughter 
has been his patient since birth and had eye surgery. The doctor also reiterated his opinion that the 
applicant's daughter should remain indefinitely, without interruption, in the United States. 

Counsel also submitted a letter, dated November 22, 2006, f i o m  a marriage and 
family therapist in San Clemente, California. s t a t e d  that she had been treating the 
applicant's wife for slightly over a month in psychotherapy. The frequency of those sessions was 
not stated. 

f u r t h e r  stated that the applicant's wife told her that her daughter suffered anxiety 
from missing the applicant, and that she wakes up at night calling the applicant's name and the 
applicant's wife has to calm her. 



The therapist further stated that, in the applicant's absence, the applicant's wife must be the 
breadwinner and must be busy with work much of the time, that she "appears depressed living 
without her husband," and that she is contemplating leaving her daughter in the care of her parents in 
California so that she can be with her husband. u r g e d  that the applicant be allowed to 
return to the United States. 

The record contains a letter, dated March 4, 2007 and entitled "Affidavit," from the applicant's wife. 
In it, she stated that she came to the United States on April 5, 1986, when she was 14 years old, and 
became a U.S. citizen in 1991. The record does not show when the applicant's wife came to the 
United States. A photocopy of her Certificate of Naturalization, however, shows that she became a 
U.S. citizen on March 25, 1993. 

The applicant's wife stated that her grandparents, parents, and her six siblings are all either U.S. 
citizens or lawful permanent residents. She stated that she owns and manages elderly care facilities 
in San Clemente, in addition to being employed. She stated that to leave the United States to be with 
her husband in the Philippines would be detrimental to her career. 

She stated that her daughter cannot go to the Philippines because she has severe allergies that cause 
her eyes to swell and caused her eyes to require surgery when she was one year old, and that due to a 
weakened immune system she is susceptible to infections. The applicant's wife stated that, if she 
takes her daughter to the Philippines, her daughter's health will be at risk. The applicant's wife 
stated, "Although there are good doctors and medical facilities in the Philippines, they cannot 
compare or even come close to U.S. standards." The AAO notes that this statement is contradicted 
by the web content counsel provided pertinent to health care in the Philippines, which stated that 
health care that meets Western standards is available in the Philippines. The applicant's wife 
routinely visits her doctor once per month, and the applicant's daughter visits hers once every six 
months. The record contains insufficient evidence to demonstrate that the same level of care is 
unavailable in the Philippines. 

The applicant's wife also stated that pollution in the Philippines would aggravate her daughter's 
allergies, and affect her already weak immune system. 

The applicant's wife stated that her daughter would be "disadvantaged and confused" if she is 
obliged to go to school in the Philippines, and might not learn to speak English fluently. She also 
stated that her daughter could be targeted by kidnappers. She stated that robbery and petty crime is 
common in the Philippines. 

The applicant's wife stated that she is depressed about the applicant's immigration status, and that 
she and the applicant plan to have two more children. She stated that she is unable to join the 
applicant in the Philippines if the waiver application is denied, and yet unwilling to be separated 
from her husband. The applicant's wife stated that she feels alone and helpless. She stated that she 
loves her husband very much, is suffering from stress, insomnia, and nightmares, and is easily 
distracted or annoyed. The applicant's wife noted that she had suffered from depression previously, 
when she and her first husband divorced. 



The applicant's wife stated that she is afraid that, if anything happens to her, her daughter would be a 
virtual orphan, and that she needs her husband's assistance to care for her daughter. She stated that 
she was regularly v i s i t i n g  the therapist, and that her daughter is seeing her as well. 

The applicant's wife stated that she has had type 2 diabetes since she was 20 years old, and has high 
cholesterol, high blood pressure, kidney problems, and asthma. She stated that she is prone to 
kidney infections and heart problems because of her diabetes. 

The record contains a declaration, dated February 27,2007, from the applicant. The applicant stated 
that he has been separated from his wife and daughter since 2004. He noted his daughter's eye 
surgery and allergies, and her need for medical monitoring, and his wife's diabetes and high blood 
pressure, and asked that the waiver application be approved. 

The record contains another letter from dated March 5, 2007. She stated that she 
continued to treat the applicant's wife, and that the applicant's wife is still depressed and distraught 
over the applicant's separation from her and from their child. The AAO notes that, at that point, Dr. 

b a d  been treating the applicant's wife for five months, since October 12, 2006. The 
frequency of the treatments is unknown to the AAO. 

The record contains another letter f r o m ,  dated February 27, 2007. That letter states 
that the applicant's wife has diabetes complicated by neuropathy, hypertension requiring medication, 
apparent migraine headaches, shortness of breath on exertion and at night, and elevated cholesterol 
levels requiring medication. 

In the appeal brief, counsel asserted that the applicant has demonstrated that his wife and daughter 
are suffering and will continue to suffer extreme hardship unless the waiver application is approved. 
Counsel also asserted that the evidence shows that the waiver should be granted as a matter of 
discretion. 

The record contains no evidence that the applicant has ever worked in the United States. Further, the 
evidence indicates that the applicant's wife has sufficient income to care for herself and the child. 
There is no indication of any financial hardship to the applicant's wife which, when considered with 
the other hardship factors, rises to the level of extreme hardship. 

Some events in the lives of the applicant and the applicant's wife follow. The applicant's wife has 
stated that she was born on March 30, 1972, and that she has had diabetes since age 20. She stated 
that she suffered depression following her divorce from her first husband, which was on August 29, 
2002. The daughter of the applicant and his wife was born on May 22, 2003. The applicant left the 
United States during October 2004, when his daughter was approximately 17 months old. He and 
his wife married on December 23, 2004. The applicant's wife signed the Form 1-130 in this matter 
on February 11, 2005. In it she stated that the applicant had never been to the United States and 
never been under immigration proceedings. 



The evidence shows clearly that the applicant's wife and child have health issues. They appear, 
however, to be receiving good care. The letters from doctors in this matter suggest that the 
applicant's wife's health problems, including diabetes, high cholesterol, high blood pressure, kidney 
problems, putative migraine headaches, and asthma, would all be either cured, or, at least, greatly 
assuaged, if the applicant returns home. The record does not suggest, however, that the applicant's 
absence caused those problems. To the contrary, the applicant's wife stated that she had diabetes 
beginning in approximately 1992. The file does not indicate the onset of her other health problems. 
That any of her maladies were caused or exacerbated by her husband's absence is unclear. That his 
return would cure them or diminish their severity is speculative. 

Similarly, that the wife's stress, anxiety, and depression were caused by the applicant's departure is 
not clear from the evidence. The applicant's wife reportedly suffered from depression after her 
divorce from her first husband in August 2002. The applicant departed the United States during 
October 2004. There is no indication, nor even an allegation, that the applicant's wife was free of 
depression at any time during the roughly two years between those dates. 

The applicant's daughter also has health problems, including allergies, eye problems, and a 
weakened immune system. The AAO reiterates that hardship to the applicant's daughter is not 
directly relevant to the approvability of an application for waiver pursuant to section 212(i)(l) or 
Section 212(a)(9)(B)(v) of the Act, and is considered only to the extent that it would cause hardship 
to the applicant's wife. 

There is no suggestion that the applicant's absence caused or exacerbated his daughter's allergies, 
eye problems, or immune system problems, and no indication that the applicant's return would cure 
or alleviate them. Rather, they are presented to show that the applicant's daughter is unable to join 
him in the Philippines. 

The evidence shows, however, that quality medical care is available in the Philippines for those who 
can afford it, and the record contains no evidence that the applicant's wife would have any difficulty 
affording it. Further, although the unofficial sources relied upon as evidence pertinent to pollution in 
the Philippines indicate that Manila is polluted, they do not show that pollution is a serious problem 
everywhere else in the Philippines. The applicant's wife would not be obliged, if she moved to the 
Philippines, to live in Manila. Further, although the applicant's sources indicate that quality health 
care is not readily available in rural areas, the evidence does not show that the applicant's daughter 
would be unable to commute to Manila or some other city where quality health care is available. 

The applicant's wife stated that her daughter would be in danger from kidnappers if she went to the 
Philippines, and that petty crime is common. The record, however, contains no evidence in support 
of those assertions. Unsupported assertions are insufficient to meet the burden of proof in these 
proceedings. Matter of Soffici 22 I&N Dec. 158, 165 (Comm. 1998) (citing to Matter of Treasure Craft 
of California, 14 I&N Dec. 190, 193 (Reg. Comm. 1972)). 

The applicant's wife stated that her daughter would face difficulties if she went to school in the 
Philippines and then returned for additional education in the United States because "She might need 



to take revalidation tests to earn credits for the courses she took in the Philippines [and] she may not 
be able to speak English fluently." The applicant's wife further stated that, if her daughter attends 
school in the Philippines, she will miss opportunities or benefits offered by U.S. schools. 

The need to change schools, or to learn an additional language, or to take certification tests upon 
returning to the United States, or the possibility of not learning to speak English fluently might 
possibly be hardships. They are among the hardships commonly encountered, though, when a child 
moves to another country as a result of the deportation or exclusion of a parent. The record contains 
no evidence to indicate that any hardship to the applicant's wife would rise to the level of extreme 
hardship when considered with the other hardship factors in this case. 

The record contains assertions, including assertions made by t h a t  the applicant's 
daughter has separation anxiety, apparently implying that she is suffering that anxiety as a result of 
the applicant's absence. The evidence shows that the applicant has not been in the United States 
since October 2004, when his daughter was roughly 17 months old. The implicit assertion that she 
remembers him clearly is questionable, as is the assertion that she suffers anxiety from his inability 
to return. In any event, the record does not show that the applicant's wife and daughter would be 
unable to visit him if the waiver application is not granted. The evidence in the record does not 
show that the applicant's daughter's separation anxiety is so severe that it will cause hardship to the 
applicant's wife that rises to the level of extreme hardship when considered with the other hardship 
factors. 

The applicant's wife has stated that caring for her daughter without her husband's assistance is 
another hardship. The record shows that the applicant's wife has a very ample income. Although 
the applicant, his wife, and counsel have failed to address this point, no reason exists to believe that 
she cannot afford quality child care for those periods during each day when she must be elsewhere. 
Further the applicant's wife's 2004 tax return shows that she then had a parent living with her, her 
2005 tax return shows that the applicant's wife then had an aunt and a sister living with her, and the 
applicant's wife has stated that all of her family lives in California. The record contains nothing to 
suggest that none of the applicant's wife's family members are available to assist her in caring for 
her child. The record does not demonstrate that the need to care for her daughter without the 
applicant present is causing hardship to the applicant's wife that rises to the level of extreme 
hardship when considered together with the other hardship factors. 

The record, reviewed in its entirety and in light of the Cewantes-Gonzalez factors, cited above, does 
not support a finding that the applicant's wife faces extreme hardship if the applicant is refused 
admission. Rather, the record suggests that she will face no greater hardship than the unfortunate, 
but expected, disruptions, inconveniences, and difficulties arising whenever a spouse is removed 
from the United States. 

The record demonstrates that the applicant has very loving and devoted family members who are 
extremely concerned about the applicant's absence from the United States. Although the depth of 
concern and anxiety over the applicant's immigration status is neither doubted nor minimized, the 
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fact remains that Congress provided for a waiver of inadmissibility only under limited 
circumstances. 

In nearly every qualifying relationship, whether between husband and wife or parent and child, there 
is affection and a certain amount of emotional and social interdependence. While, in common 
parlance, separation or relocation nearly always results in considerable hardship to individuals and 
families, in specifically limiting the availability of a waiver of inadmissibility to cases of "extreme 
hardship," Congress made plain that it did not intend that a waiver be granted in every case where a 
qualifying relationship, and thus the familial and emotional bonds, exist. 

Separation from one's spouse or child is, by its very nature, a hardship. The point made in this and 
prior decisions on this matter, however, is that the law requires that, in order to meet the standard in 
INA 5 212(i), the hardship must be greater than the normal, expected hardship involved in such 
cases. 

U.S. court decisions have repeatedly held that the common results of removal are insufficient to 
prove extreme hardship. See Hassan v. INS, 927 F.2d 465,468 (9th Cir. 1991), Perez v. INS, 96 F.3d 
390 (9th Cir. 1996); Matter of Pilch, 2 1 I&N Dec. 627 (BIA 1996) (holding that emotional hardship 
caused by severing family and community ties is a common result of deportation and does not 
constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 81 0 (BIA 1968) (holding that 
separation of family members and financial difficulties alone do not establish extreme hardship). 
"[Olnly in cases of great actual or prospective injury . . . will the bar be removed." Matter of Ngai, 
19 I&N Dec. 245, 246 (BIA 1984). Further, demonstrated financial difficulties alone are generally 
insufficient to establish extreme hardship. See INS v. Jong Ha Wang, 450 U S .  139 (1981) 
(upholding BIA finding that economic detriment alone is insufficient to establish extreme hardship). 

The AAO notes that the OIC found that the applicant had demonstrated extreme hardship to his wife 
if the waiver is not approved. The AAO disagrees. The AAO maintains plenary power to review 
each appeal on a de novo basis. 5 U.S.C. 557(b) ("On appeal from or review of the initial decision, 
the agency has all the powers which it would have in making the initial decision except as it may 
limit the issues on notice or by rule."); see also, Janka v. U S .  Dept. of Transp., NTSB, 925 F.2d 
1147, 1149 (9th Cir. 1991). The AA07s de novo authority has been long recognized by the federal 
courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989). 

The AAO finds that the applicant failed to establish extreme hardship to his U.S. citizen spouse as 
required under INA 9 212(i), 8 U.S.C. 5 1186(i) and under INA 5 212(a)(9)(B)(v), 8 U.S.C. 
5 1186(a)(9)(B)(v) and that waiver is therefore unavailable. Because the applicant has been found 
statutorily ineligible, the AAO need not address whether the applicant merits waiver as a matter of 
discretion. 
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In proceedings for application for waiver of grounds of inadmissibility under sections 212(i) and 
212(a)(9)(B)(v) of the Act, the burden of proving eligibility rests with the applicant. INA 5 291, 8 
U.S.C. 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 


