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DISCUSSION: The waiver application was denied by the Director, California Service Center, and
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed,
the previous decision of the director will be withdrawn and the application declared moot. The matter
will be returned to the director for continued processing.

The applicant is a native and citizen of Peru who was found to be inadmissible to the United States
under section 212(a)(2)}(A)1)(1) of Act, 8 U.S.C. § 1182(a)(2)(A)(iXI) for having been convicted of
crimes involving moral turpitude. The applicant seeks a waiver of inadmissibility under section
212(h) of the Act in order to reside with her lawful permanent resident spouse and U.S. citizen
children.

The director concluded that the applicant had failed to establish that extreme hardship would be
imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form 1-601) accordingly. Decision of the Director, dated January 16, 2007.

On appeal, counsel for the applicant submits a brief, dated January 26, 2007. The entire record was
reviewed and considered in rendering this decision.

Section 212(a)(2) of the Act states in pertinent part, that:

(A)(i) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of-

O a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . .
is inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraphs
(A)Xi){) ... of subsection (a)(2) . . . if -

(1) (B) in the case of an immigrant who is the spouse, parent, son, or
daughter of a citizen of the United States or an alien lawfully
admitted for permanent residence if it is established to the
satisfaction of the Attorney General that the alien's denial of
admission would result in extreme hardship to the United States
citizen or lawfully resident spouse, parent, son, or daughter of
suchalien. ...

The record indicates that the applicant was convicted on two separate occasions. In December 1996
and again, in April 2001, she was convicted of Attempted Promotion of Gambling, a violation of
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section 110-225.05 of the New York Penal Code.' No prison time was imposed.

In examining whether a crime involves moral turpitude, the Board of Immigration Appeals [the
Board] held in Matter of Perez-Contreras, 20 I&N Dec. 615, 617-18 (BIA 1992) that:

[M]oral turpitude is a nebulous concept, which refers generally to
conduct that shocks the public conscience as being inherently base, vile,
or depraved, contrary to the rules of morality and the duties owed
between man and man, either one’s fellow man or society in general.
Assault may or may not involve moral turpitude. Simple assault is
generally not considered to be a crime involving moral turpitude.

In determining whether a crime involves moral turpitude, we consider
whether the act is accompanied by a vicious motive or corrupt mind.
Where knowing or intentional conduct is an element of an offense, we
have found moral turpitude to be present. However, where the required
mens rea may not be determined from the statute, moral turpitude does
not inhere.

(Citations omitted.) With respect to the gambling offenses referenced above, the AAO finds that the
Board’s decision in Matter of Gaglioti, 10 1&N Dec. 719 (BIA 1964) is relevant here. In Matter of
Gaglioti, the Board stated: ... Violations of gaming laws do not ordinarily involve moral turpitude....”
Gaglioti at 720. As such, pursuant to Gaglioti, the AAO finds that the director erred in concluding that
the applicant’s gambling offenses subjected her to inadmissibility under section 212(a)(2)(A)(i)(I) of the
Act. As such, the waiver application is unnecessary and the issue of whether the applicant established
exceptional hardship to a qualifying relative pursuant to section 212(h) of the Act is moot and will not
be addressed. Accordingly, the appeal will be dismissed, the prior decision of the director is withdrawn
and the instant application for a waiver is declared moot.

ORDER: The appeal is dismissed, the prior decision of the director is withdrawn and the instant
application for a waiver is declared moot. The director shall reopen the denial of the Form I[-485
application on motion and continue to process the adjustment application.

" Section § 110.00 of the New York Penal Code states, in pertinent part:

A person is guilty of an attempt to commit a crime when, with intent to commit a crime,
he engages in conduct which tends to effect the commission of such crime.

§ 225.05 of the New York Penal Code states, in pertinent part:

A person is guilty of promoting gambling in the second degree when he knowingly
advances or profits from unlawful gambling activity.



