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INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(i).
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DISCUSSION: The waiver application was denied by the Acting District Director, Philadelphia,
Pennsylvania, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The applicant is a native and citizen of Ecuador who was found to be inadmissible to the United
States pursuant to section 212(a)(2)(A)(i)(I) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1182(a)(2)(A)(i)(I), for having committed a crime involving moral turpitude, and
pursuant to section 212(a)(6)(C)(i) of the Act, 8 U.S.C. § 1182(a)(6)(C)(i), for procuring admission
to the United States by fraud or willful misrepresentation. The applicant’s spouse and child are
U.S. citizens. The applicant seeks a waiver of inadmissibility pursuant to section 212(h) of the Act,
8 U.S.C. § 1182(h), and pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i).

The acting district director concluded that the applicant had failed to establish that extreme hardship
would be imposed on a qualifying relative and denied the Application for Waiver of Grounds of
Inadmissibility (Form [-601) accordingly. Decision of the Acting District Director, at 2, dated
December 31, 2007.

On appeal, counsel asserts that the negative factors presented in the decision are not correct, and that
the applicant’s U.S. citizen spouse and child will suffer extreme and unusual hardship. Form
1-290B, received February 4, 2008.

The record includes, but is not limited to, counsel’s brief, a psychiatrist’s letter and evaluation
regarding the applicant and his family, numerous letters from the applicant’s friends and family,
and country conditions information. The entire record was reviewed and considered in arriving at a
decision on the appeal.

Counsel states that the applicant entered the United States without inspection, presented a fraudulent
passport on a subsequent flight from Phoenix to New York and did not use a fraudulent passport to
gain admission into the United States. Brief in Support of Appeal, at 1, undated. The AAO notes
that the applicant has submitted a statement similar to that of counsel. Applicant’s Statement, dated
January 7, 2005. However, on February 22, 2005, the applicant signed an affidavit stating that he
had entered the United States in 1996 with an Ecuadorian passport in a name other than his own.
Applicant’s Affidavit, dated February 22, 2005. The AAO notes the inconsistencies in the
applicant’s statements, but finds that the applicant has not resolved these inconsistencies with
independent objective evidence to establish where the truth lies. See Matter of Ho, 19 1&N Dec.
582, 591 (BIA 1988). As such, the AAO finds that, in 1996, the applicant was admitted to the
United States based on the presentation of an Ecuadorian passport in a name other than his own.
Based on the applicant’s misrepresentation, he is inadmissible to the United States pursuant to
section 212(a)(6)(C)(i) of the Act.'

' The applicant was also found to be inadmissible under section 212(a)2}A)i)I) of the Act, 8 U.S.C.
§ 1182(a)(2)(A)(i)(), for his November 2, 2001 conviction for Criminal Impersonation under Title 11, Section 907 of
the Delaware Code. The AAO will not consider whether this is 2 crime involving moral turpitude. The AAO notes that
the maximum possible penalty for the applicant’s crime is one year. See Title 11, Section 4206 of the Delaware Code.
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Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other
documentation, or admission into the United States or other benefit provided
under this Act is inadmissible.

Section 212(i) of the Act provides that:

Q)] The Attorney General [now the Secretary of Homeland Security (Secretary)]
may, in the discretion of the Attorney General [Secretary], waive the
application of clause (i) of subsection (a)(6)(C) in the case of an alien who is
the spouse, son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
Attorney General [Secretary] that the refusal of admission to the United States
of such immigrant alien would result in extreme hardship to the citizen or
lawtully resident spouse or parent of such an alien.

Section 212(i) of the Act provides that a waiver of the bar to admission resulting from section
212(a)(6)(C)(1) of the Act is dependent first upon a showing that the bar imposes an extreme
hardship on a qualifying family member, in this matter, the applicant’s spouse. Hardship to the
applicant or his child is not a permissible consideration in a 212(i) waiver proceeding except to the
extent that such hardship may affect the qualifying relative. Once extreme hardship is established, it
is but one favorable factor to be considered in the determination of whether the Secretary should
exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Board of
Immigration Appeals (BIA) deems relevant in determining whether an alien has established extreme
hardship. These factors include the presence of lawful permanent resident or U.S. citizen family ties
to this country, the qualifying relative’s family ties outside the United States, the conditions in the
country or countries to which the qualifying relative would relocate and the extent of the qualifying
relative’s ties in such countries, the financial impact of departure from this country and significant
conditions of health, particularly when tied to an unavailability of suitable medical care in the
country to which the qualifying relative would relocate.

The AAO notes that extreme hardship to the applicant’s spouse must be established whether she
resides in Ecuador or in the United States, as she is not required to reside outside of the United States
based on the denial of the applicant’s waiver request.

The applicant was not sentenced to any time in prison. As such, the applicant would be eligible for the petty offense
exception under section 212(a)(2)(A)(i)(II) of the Act, 8 U.S.C. § 1182(a)(2)(A)(ii)(II) even if he has been convicted of
a crime involving moral turpitude.
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The first part of the analysis requires the applicant to establish extreme hardship to his spouse in the
event that she resides in Ecuador. Counsel states that the submitted country conditions information
reflects severe economic and social conditions in Ecuador, the applicant has been away from
Ecuador for 12 years, it would be extremely difficult for the applicant to find employment, and the
applicant’s spouse and child would endure extreme and unusual hardship in Ecuador, particularly the
applicant’s child as she is English-speaking and would be deprived of the quality of education
available in the United States. Brief in Support of Appeal, at 2. The record includes the section on
Ecuador from the March 6, 2007 U.S. Department of State Country Reports on Human Rights
Practices, which reports on the human rights situation in Ecuador during 2006. The AAO notes this
information but does not find the record to relate the report’s overview of political, religious, social
and economic conditions in Ecuador to the circumstances of the applicant’s spouse or child. While
the AAO observes that the report indicates that the minimum wage in Ecuador does not provide a
worker and his/her family with a decent standard of living, it finds the record to contain no evidence
to demonstrate the applicant or his spouse would be limited to minimum wage employment upon
relocation. The report also indicates that rural children in Ecuador attend school only sporadically
after ten years of age, but again, the record does not establish how this information relates to the
applicant’s child and, in turn, to the applicant’s spouse, the only qualifying relative. The assertions
of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988);
Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506
(BIA 1980). The record does not include sufficient evidence of emotional, financial, medical or
other hardship factors that, in the aggregate, establish that the applicant’s spouse would suffer
extreme hardship upon residing in Ecuador permanently.

The second part of the analysis requires the applicant to establish extreme hardship in the event that
his spouse remains in the United States. Counsel states that it will be extremely difficult for the
applicant to find employment and send money to support his spouse and child, and that his spouse is
already compromised in her ability to work. Brief in Support of Appeal, at 2. Counsel states that the
submitted letters of support offer evidence of the strong bond and dependence of the applicant’s
spouse and child, and that the applicant’s spouse’s current depression will be exacerbated due to
separation from the applicant, compromising her ability to function and work. Id. at 1-2.

A psychiatrist who observed the applicant’s family states that the applicant’s spouse meets the
criteria for a major depressive disorder, she has not been able to get herself to treatment, untreated
depression and the stress of possible separation exacerbating her current episode would negatively
affect her ability to function and provide for her family, the applicant’s daughter is very attached
financially and emotionally to the applicant, and the applicant meets the criteria for an adjustment
disorder with mixed anxiety and depressed mood, with an increased risk of developing a major
depressive disorder. Second Letter from || N datcd January 21, 2008. The
psychiatrist states that the applicant’s spouse has significant symptoms of depression, including a
genetic propensity and individual history of the disease, and her daughter would have significant

difficulties dealing with depression and may develop significant self-blame leading to anger and
placement in psychotherapy. Evaluation from & dated January 21, 2008. The

applicant’s daughter’s physician states that removal of the aiilicant mai cause extreme hardship to

her due to separation anxiety and cultural loss. Letter from dated January 16,
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2008. While the AAO acknowledges the findings of the psychiatrist with regard to the applicant’s
spouse, it notes that the primary focus of his evaluation was the applicant. It is, therefore, unclear on
what basis he reached his conclusion that the applicant’s spouse is suffering from a major depressive
disorder, beyond her statements that she has been feeling depressed and has “low energy and mood.”
Although the AAO also notes that the applicant’s spouse informed the psychiatrist that she had a
history of depression and counseling, the record includes no documentary evidence to support her
claim. Accordingly, although the input of any mental health professional is respected and valuable,
the AAO finds the psychiatrist’s evaluation of the applicant’s spouse’s mental health to lack the
detailed analysis that would support his findings, thereby rendering them speculative and
diminishing their value to a determination of extreme hardship.

The record includes numerous letters from the applicant’s friends and family that detail the closeness
of the family and the emotional and financial difficulty that the applicant’s spouse and child would
encounter without the applicant. The applicant’s spouse states that she never had high expectations
for herself, the applicant helped her get her GED, the applicant has given her the support she needs
to better her future, she would not be able to pay for college without the applicant, her daughter
would suffer as she would not have the knowledge and experience to get a better job to support her,
she is not working due to her mother’s surgery, the applicant is the only one with the means of
income, she will not be able to support her daughter by herself even if she finds a job, she was raised
a Christian and taught the sanctity of marriage, she believes a child should be raised by a mother and
father together as it is important for a child’s well-being and stability, and her daughter adores the
applicant. Applicant’s Spouse’s Statement, at 1-2, dated February 14, 2005. The applicant’s spouse
also provides information on the importance of a two-parent household. Although the AAO
acknowledges the statements of the applicant’s spouse, family and friends about the emotional and
financial hardship that would be created by the applicant’s exclusion, it does not find the record to
support them. As just noted, the record does not contain sufficient documentation to establish that
the applicant’s spouse would experience extreme emotional hardship in the applicant’s absence.
Neither does it include proof that the applicant’s spouse would be unable to obtain employment that
would allow her to support herself and her daughter. The record also fails to demonstrate that the
applicant would be unable to obtain employment and financially assist his spouse from outside the
United States. Accordingly, the record does not include sufficient evidence of emotional, financial,
medical or other hardship factors that, in the aggregate, establish that the applicant’s spouse would
suffer extreme hardship upon remaining in the United States.

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are
insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For
example, Matter of Pilch, 21 1&N Dec. 627 (BIA 1996), held that emotional hardship caused by
severing family and community ties is a common result of deportation and does not constitute
extreme hardship. In addition, Perez v. INS, 96 F.3d 390 (9th Cir. 1996), held that the common
results of deportation are insufficient to prove extreme hardship and defined extreme hardship as
hardship that was unusual or beyond that which would normally be expected upon deportation.
Hassan v. INS, supra, held further that the uprooting of family and separation from friends does not
necessarily amount to extreme hardship but rather represents the type of inconvenience and hardship
experienced by the families of most aliens being deported.



Page 6

A review of the documentation in the record fails to establish the existence of extreme hardship to
the applicant’s spouse caused by the applicant’s inadmissibility to the United States. Having found
the applicant statutorily ineligible for relief, no purpose would be served in discussing whether he
merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the
Act, the burden of proving eligibility remains entirely with the applicant. See Section 291 of the Act,
8 U.S.C. § 1361. Here, the applicant has not met that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.



