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DISCUSSION: The waiver application was denied by the Director, California Service Center and the 
subsequent appeal was dismissed by the AAO. The matter is now before the AAO on a motion to 
reconsider. The motion to reconsider will be dismissed. The waiver application is denied. 

The record reflects that the applicant is a native and citizen of Uzbekistan who was admitted to the 
United States in J1 nonimmigrant exchange status on August 24, 2002 to participate in a program 
funded by the U.S. Department of Agriculture. He is thus subject to the two-year foreign residence 
requirement under section 212(e) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
$ 1182(e) based on government financing. The applicant presently seeks a waiver of his two-year 
foreign residence requirement, based on the claim that his U.S. citizen spouse would suffer 
exceptional hardship if she moved to Uzbekistan temporarily with the applicant and in the alternative, 
if she remained in the United States while the applicant fulfilled his two-year foreign residence 
requirement in Uzbekistan. 

The director determined that the applicant failed to establish that his U.S. citizen spouse would 
experience exceptional hardship if the applicant fulfilled his two-year foreign residence requirement 
in Uzbekistan. Director S Decision, dated July 10,2008. The application was denied accordingly. 

On appeal, the AAO concurred with the director that exceptional hardship to a qualifying relative had 
not been established, as required by section 212(e) of the Act. Consequently, the appeal was 
dismissed. Decision of the AAO, dated December 29,2008. 

On January 28, 2009, counsel for the applicant filed the Form I-290B, Notice of Appeal or Motion to 
the Administrative Appeals Office (Form I-290B). On the Form I-290B, in Part 2, counsel for the 
applicant indicated that they were filing a motion to reconsider by marking box E. Form I-290B, 
dated January 28,2009. 

A motion to reconsider must state the reasons for reconsideration and be supported by any pertinent 
precedent decisions to establish that the decision was based on an incorrect application of law or 
Service policy. A motion to reconsider a decision on an application or petition must, when filed, also 
establish that the decision was incorrect based on the evidence of record at the time of the initial 
decision. 8 C.F.R. 5 103.5(a)(3). A motion that does not meet applicable requirements shall be 
dismissed. 8 C.F.R. 5 103.5(a)(4). 

Counsel andlor the applicant have failed to establish that the decision of the AAO was based on an 
incorrect application of law or Service policy, based on the evidence of record at the time of the 
decision. As no additional evidence is presented on motion to reconsider to overcome the decision of 
the AAO, the appeal will be dismissed in accordance with 8 C.F.R. $ 103.5(a)(4). 

The burden of proving eligibility for a waiver under section 212(e) of the Act rests with the applicant. 
See section 291 of the Act, 8 U.S.C. $ 1361. The AAO finds that in the present case, the applicant has 
met his burden. 

ORDER: The motion is dismissed. 


