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DISCUSSION: The District Director, Newark, New Jersey, denied the Application for Waiver of
Grounds of Inadmissibility. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Ecuador. On January 7, 2003, the
applicant’s spouse, [ . - =< thcn o U.S.
lawful permanent resident, filed a Petition for Alien Relative (Form [-130) naming the applicant as
the beneﬁciary.1 On December 13, 2005, the Director, Vermont Service Center, denied the Form I-
130 petition. The Board of Immigration Appeals (BIA) dismissed a subsequent appeal for lack of
jurisdiction.

On October 17, 2006, the applicant filed an Application for Waiver of Grounds of Inadmissibility
(Form I-601). The applicant attached to the Form I-601 a copy of the receipt notice for the Form I-
130 filed by his spouse on his behalf. The District Director, Newark, denied the applicant’s waiver
application after determining that the applicant is inadmissible under section 212(a)(6)(A)(i) of the
Immigration and Nationality Act (the Act) and there is no waiver or exception available for this
ground of inadmissibility unless the applicant qualifies for adjustment of status under section 245(i)
of the Act. The District Director further determined that there is no evidence that the applicant
qualifies for adjustment of status under section 245(1). The AAO notes that the record does not
contain evidence that the applicant filed an Application to Adjust Status (Form I-485).

On appeal, the applicant, through counsel, asserts that on April 30, 2001, his employer filed a labor
certification application on his behalf.

The status of an alien who was inspected and admitted or paroled in the United States may be
adjusted by the Secretary, Department of Homeland Security, to that of an alien lawfully admitted
for permanent residence if the alien is eligible to receive an immigrant visa and is admissible to the
United States for permanent residence, and an immigrant visa is immedately available to him at the
time his application is filed. See Section 245(a) of the Act. An alien who enters the United States
without inspection may apply for adjustment of status if an alien relative petition or application for
labor certification was filed on or before April 30, 2001. See Section 245(i) of the Act; 8 C.F.R. §
245.10. On December 13, 2005, the District Director denied the Form I1-130, Petition for Alien
Relative, filed by the applicant’s spouse on his behalf. The BIA dismissed a subsequent appeal of
this denial. The record does not show that the applicant is the beneficiary of an approved application
for labor certification. Therefore, the applicant does not have an approved immigrant petition upon
which he can file a Form [-485.

A Form I-601 is filed where an alien must prove that he or she is admissible to the United States but
can only do so by obtaining a waiver of a ground or grounds of inadmissiblity. In the absence of
such a requirement, the filing of a Form [-601 is premature. Thus, the necessity of filing a Form I-
601 is dependent on the filing of a Form 1-485, that is, in turn, based on an approved immigrant
petition. In the absence of an underlying approved Form I-130 or Immigrant Petition for Alien

! The record reflects that on June 3, 2009_ naturalized to become a U.S. citizen.
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Worker (Form 1-140) and a pending Form [-485, the filing of the the Form I-601, is premature.
Furthermore, the applicant is inadmissible under section 212(a)(6)(A)(1) of the Act and there is no
waiver available for this ground of inadmissibility. Therefore, the appeal must be dismissed.

ORDER: The appeal is dismissed.



