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DISCUSSION: The Acting District Director, San Antonio, Texas, denied the application for waiver 
of inadmissibility that is now before the Administrative Appeals Office (AAO). The appeal will be 
rejected. 

The record reflects that the applicant is a native and citizen of Mexico, the wife of a U.S. citizen, the 
mother of a U.S. citizen daughter, and the beneficiary of an approved Form 1-130 petition. On 
November 6, 2006 the Acting District Director denied the applicant's Form 1-601 Application for 
Waiver of Inadmissibility, finding that the applicant failed to demonstrate that its denial would cause 
extreme hardship to a qualifying relative. The applicant appealed from that denial of his waiver 
application. 

Section 2 12(a)(9)(B)(i) of the Act provides: 

Any alien (other than an alien lawfully admitted for permanent residence) who - 

(I) was unlawfully present in the United States for a period of more 
than 180 days but less than 1 year, voluntarily departed the United 
States (whether or not pursuant to section 1254a(e) of this title) prior 
to the commencement of proceedings under section 1225(b)(1) or 
section 1229(a) of this title, and again seeks admission within 3 years 
of the date of such alien's departure or removal, or 

(11) has been unlawhlly present in the United States for one year or 
more, and who again seeks admission within 10 years of the date of 
such alien's departure or removal from the United States, 

is inadmissible. 

The AAO notes that the evidence in the record suggests that the applicant entered the United States 
on May 1, 1988, and does not suggest that she has ever acquired any legal status. The record also 
does not suggest, however, that the applicant has ever left the United States. Inadmissibility 
pursuant to section 212(a)(9)(B)(i) is only triggered when the alien, after accruing unlawful presence 
in the United States, departs the United States. As such, the applicant is not presently inadmissible 
to the United States based on her unlawful presence of over one year. 

However, neither the record nor USCIS computer records contain a Form 1-485, Application to 
Adjust Status, nor any indication that the applicant has filed such an application. Because the record 
does not indicate that the applicant has a pending application to adjust status there is no underlying 
petition or application to support the filing of the Form 1-601 waiver application, and it should have 
been rejected accordingly. 

Further, the evidence in the record does not indicate that the applicant entered the United States 
pursuant to inspection and admission by an immigration officer. Pursuant to 8 C.F.R. § 245.1 (b)(3), 
the applicant appears to be barred from adjusting status without first leaving the United States. 



ORDER: The appeal is rejected. 


