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DISCUSSION: The waiver application was rejected by the Field Office Director, Philadelphia, 
Pennsylvania and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The applicant is a native and citizen of Germany! who was found to be inadmissible to the United 
States pursuant to section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § U82(a)(2)(A)(i)(I), for having committed a controlled substance violation. The applicant 
is the spouse and daughter of U.S. citizens. She seeks a waiver of inadmissibility pursuant to section 
212(h) of the Act, 8 U.S.C. § I I 82(h), in order to remain in the United States. 

The Field Office Director found that the applicant was not eligible to file a waiver application and 
rejected the Form 1-601, Application for Waiver of Ground of Excludability, returning the 
applicant's fee. Field Office Director's decision, dated June 10,2009. 

On appeal, counsel states that the Field Office Director's Notice of Intent to Deny (NOID) referred 
only to criminal grounds under section 212(a)(2)(A)(i)(I) of the Act and that the applicant was not 
informed of her inadmissibility under section 212(a)(2)(A)(i)(II), on which the Field Office Director 
relied to find her statutorily inadmissible to the United States. He contends that a second NOID 
should have been issued to provide the applicant with the opportunity to respond to the new 
allegation. Counsel also states that the applicant's drug conviction does not establish that she was in 
possession of a controlled substance and that the ground of inadmissibility does not apply to the 
applicant as her conviction occurred prior to the 1986 enactment of the Anti-Drug Abuse Act. Form 
1-290B, Notice of Appeal or Motion, dated July 8, 2009. 

Section 212(a)(2) of the Act states in pertinent part: 

(A) Conviction of certain crimes. -

(i) In general. - Except as provided in clause (ii), any alien 
convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of -

(II) a violation of (or conspiracy or attempt to violate) 
any law or regulation of a State, the United States, 
or a foreign country relating to a controlled 
substance (as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802», is 

1 The AAO notes that evidence in the record establishes that the applicant is the daughter of a U.S. citizen and may be 

able to derive U.S. citizenship from her father if it established that he meets the requirements of section 309(a) of the 

Act, as they existed prior to the Immigration and Nationality Act Amendments of 1986, Pub. L. No. 99-653, 100 Stat. 

3655 (INAA). Although counsel asserts that the applicant's father meets these requirements, the current record does not 

contain insufficient evidence to support counsel's claim. To establish that she is a U.S. citizen, the applicant must file 

the Form N-600, Application for Certificate of Citizenship, with supporting documentation, 



inadmissible. 

Section 212(h) of the Act provides, in pertinent part: 

The Attorney General [Secretary of Homeland Security] may, in his 
discretion, waive the application of subparagraph (A)(i)(I), (B), (D), 
and (E) or subsection (a)(2) and subparagraph (A)(i)(II) of such 
subsection insofar as it relates to a single offense of simple possession 
of 30 grams or less of marijuana .... 

(B) in the case of an immigrant who is the spouse, parent, son, or daughter 
of a citizen of the United States or an alien lawfully admitted for 
permanent residence if it is established to the satisfaction of the 
Attorney General [Secretary] that the alien's denial of admission would 
result in extreme hardship to the United States citizen or lawfully 
resident spouse, parent, son, or daughter of such alien .... 

The record includes a Certificate of Conduct from the German Federal Justice Agency in Bonn, 
dated February 23, 2008, which reports that, on September 8, 1982, the applicant was convicted of 
"continued own use of heroin" under sections 52 and 56 of the Federal Republic of Germany's 
Strafgesetzbuch (StGB) or Criminal Code and section I; section 3, paragraph 1; and section 29, 
paragraph I, number I of the Betaubungsmittelgesetz (BtMG) or Narcotics Act in the Tiergarten 
District Court in Berlin. Based on this evidence, the AAO finds the applicant to have been convicted 
of a controlled substance violation pursuant to section 212(a)(2)(A)(i)(II) of the Act and to be 
inadmissible to the United States. 

On appeal, counsel characterizes the Field Office Director's denial of the applicant's waiver 
application on the basis of her controlled substance conviction as "constructive" in that the Field 
Office Director indicated in a March 27, 2009 Notice of Intent to Deny (NOID) that the applicant's 
inadmissibility was based on her convictions for crimes involving moral turpitude. He asserts that 
the Field Office Director should have issued a second NOID to provide the applicant with an 
opportunity to respond to her alleged controlled substance conviction as it is "quite possible that the 
records are not correct" and that some of her convictions were illegally obtained. Counsel reports 
that, at the time of the appeal, the applicant was contacting German authorities to try to obtain all of 
her conviction records and to reopen some of her convictions and have them quashed for procedural 
errors. He states that had the applicant known that the Field Office Director intended to deny her 
waiver application based on section 2l2(a)(2)(A)(i)(II) of the Act, she would have obtained all of the 
proper documentation regarding her convictions. 

Counsel also contends that the Field Office Director failed to identify the statute under which the 
applicant was convicted. He further asserts that the Field Office Director did not address "the 
intent" necessary for the applicant's heroin conviction to bar her admission under section 
212(a)(2)(A)(i)(II) and that the applicant's use of heroin does not constitute an intent to use heroin. 
Counsel states, moreover, that section 212(a)(2)(A)(i)(II) does not apply to the applicant as she was 
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convicted prior to the 1986 enactment of the Anti-Drug Abuse Act and that a review of the law 
shows no basis for retroactive enforcement. 

Counsel finally states that the Field Office Director's request for the submission of a waiver application 
in the NOlD issued on March 27, 2009 violated the applicant's due process rights under the Fifth 
Amendment as by its submission she was deprived of liberty and property. He asserts that in the 
interests of due process, United States Citizenship and Immigration Services (USerS) should ignore the 
basis for the denial of the applicant's waiver application, find her eligible to apply for a waiver under 
section 212(h) of the Act and consider her claim to extreme hardship. 

While the AAO notes counsel's assertions, we find none to be persuasive. The Field Office 
Director's rejection of the applicant's waiver application based on her inadmissibility under section 
212(a)(2)(A)(i)(II) of the Act is not constructive but based on the fact of her 1982 conviction for a 
controlled substance violation under German law, which is documented in the record. While counsel 
contends that the Field Office Director should be required to issue a second NOlD addressing the 
applicant's inadmissibility under section 212(a)(2)(A)(i)(II) of the Act, the AAO notes that 
applications are appropriately denied without the issuance of a Nom when the record contains clear 
evidence of ineligibility. Although the regulation at 8 C.F.R. §103.2(b)(l6)(i) requires USCIS, prior 
to issuing a decision, to advise an applicant of derogatory evidence that is unknown to him or her 
and to provide that applicant with an opportunity to rebut the information, that is not the case here. 
The record indicates that the applicant was aware of her drug conviction as she provided USCIS with 
the German Certificate of Conduct that reported it. The AAO also notes that although counsel 
claims that some of the applicant's criminal convictions are the result of error or irregularity, the 
applicant failed to indicate that this was the case when she originally submitted her criminal records. 

Even if the Field Office Director had committed a procedural error in failing to issue a second NOm 
identifying the applicant's inadmissibility under section 2l2(a)(2)(A)(i)(II) of the Act, it is not clear 
what remedy would be appropriate in this case beyond the appeal process itself, which has provided 
the applicant with the opportunity to submit documentation in support of counsel's assertions 
regarding the need to correct her record of conviction. The applicant did not, however, supplement 
the record when she filed the appeal, nor has she submitted any additional documentation in the 
period since the appeal was filed to demonstrate that she was wrongly convicted of a controlled 
substance violation. 

The AAO also notes that, counsel's assertions to the contrary, the Field Office Director did identifY 
the German statutes under which the applicant was convicted for heroin uSe in 1982. The first page 
of the June 10, 2009 decision indicates that the applicant was convicted of "continued own uSe of 
heroin" under sections 52 and 56 of the Federal Republic of Germany's Strafgesetzbuch (StGB) or 
Criminal Code and section I; section 3, paragraph 1; and section 29, paragraph 1, number 1 of the 
Betaubungsmittelgesetz (BtMG) or Narcotics Act. We also observe that the element of intent is not a 
determinative factor in whether an individual has been convicted of a controlled substance violation 
that would bar admission to the United States. Intent is relevant in an analysis of whether an 
individual has been convicted of a crime involving moral turpitUde, which bars admission to the 
United States under section 2l2(a)(2)(A)(i)(I) of the Act. Crimes involving moral turpitude must 
involve reprehensible conduct and some degree of scienter, whether specific intent, deliberateness, 
willfulness or recklessness. Matter of Cristoval Silva-Trevino, 24 I&N DeC. 687 (A.G. 2008). 
Inadmissibility under section 2l2(a)(2)(A)(i)(II) of the Act results solely from a conviction for a 
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violation of (or conspiracy or attempt to violate) any law or regulation of a State, the United States, 
or a foreign country relating to a controlled substance. 

As previously noted, counsel also claims that, as the applicant was convicted of a controlled 
substance violation prior to the enactment of the Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570 
§ 1751, 100 Stat. 3207 (1986), the 1986 Act's amendment of former section 212(a)(23) of the Act 
may not be applied retroactively to her case. In Landgraf v. US! Film Prods., 114 S. Ct. 1483 (1994), 
the Supreme Court held that a statute has a retroactive effect when: 

[I]t would impair rights a party possessed when he acted, increase a party's liability 
for past conduct, or impose new duties with respect to transactions already completed. 
If the statute would operate retroactively, our traditional presumption teaches that it 
does not govern absent clear congressional intent favoring such a result. Landgraf at 
280. 

Citing to Matter of Soriano, 21 I&N 516 (BIA, AG 1996) and Landgraf, the majority and therefore 
precedential opinion in Matter of Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), stated that a 
statute is not retroactive if: 

[I]t does not impair rights a party possessed when he or she acted, increase 
a party's liability for past conduct, or impose new duties with respect to 
transactions already completed. More specifically, an intervening statute 
that either alters jurisdiction or affects prospective injunctive relief 
generally does not raise retroactivity concerns, and, thus, presumptively is 
to be applied in pending cases. [citation omitted]. Likewise, the Attorney 
General concluded [in Soriano] that the new provisions in section 212( c) 
applied to pending cases because the new legislation acted to withdraw her 
authority to grant prospective relief; it did not speak to the rights of the 
affected party. [citation omitted]. The effect was therefore to alter both 
jurisdiction and the availability of prospective relief to the alien. [citation 
omitted]. Cervantes-Gonzalez at 564. 

The Board of Immigration Appeals held in Cervantes-Gonzalez that a request for a waiver under 
section 212(i) of the Act is a request for prospective relief and as such its restrictions may be applied 
to conduct that predates passage of the current statute. Using this same reasoning, the AAO finds 
that the applicant's 1982 conviction for a controlled substance violation statutorily bars her 
admission to the United States under section 212(a)(2)(i)(II) of the Act.. 

With regard to counsel's claim that the Field Office Director's request for the Form 1-601 in the 
Nom issued on March 27, 2009 constitutes a due process violation, the AAO does not find the 
record to demonstrate that the Field Office Director's request resulted in "substantial prejudice" to 
the applicant. See De Zavala v. Ashcroft, 385 F.3d 879, 883 (5th Cir. 2004) (holding that an alien 
"must make an initial showing of substantial prejudice" to prevail on a due process challenge). A 
review of the record and the Field Office Director's denial indicates that she properly applied the 
statute and, as previously discussed, the applicant has submitted no evidence on appeal that 
establishes the Field Office Director's denial was not the proper result under the statute. 
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Accordingly, having considered the evidence before it, the AAO finds the record to establish that the 
applicant has been convicted of a controlled substance violation involving heroin and that she is 
inadmissible to the United States under section 2l2(a)(2)(A)(i)(II) of the Act. As the applicant's 
controlled substance violation is other than simple possession of less than 30 grams of marijuana, no 
waiver is available to her under section 212(h) ofthe Act. 

In that the applicant is statutorily inadmissible to the United States under section 2l2(a)(2)(A)(i)(II) 
of the Act and no waiver is available, the AAO finds no purpose would be served in considering 
whether she is also inadmissible under section 212(a)(2)(A)(i)(I) of the Act for having been 
convicted of crimes involving moral turpitude and eligible for a waiver in connection with this 
ground of inadmissibility. Accordingly, the appeal will be dismissed. 

In proceedings for application for waiver of grounds of inadmissibility, the burden of proving 
eligibility remains entirely with the applicant. Section 291 of the Act, 8 U.S.C. § 1361. Here, the 
applicant has not met that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


