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DISCUSSION: The waiver application was denied by the Director, California Service Center, and
is now before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Cuba who was found to be
inadmissible to the United States pursuant to section 212(a)2)A)iXD) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)2)(A)iX!), for having been convicted of a crime
involving moral turpitude.  The director indicated that the applicant sought a waiver of
inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h). The director concluded
that the applicant had failed to establish that his bar to admission would impose extreme hardship on
a qualifying relative, and denied the Application for Waiver of Grounds of Inadmissibility (Form I-
601) accordingly.

On appeal, counsel contends that the director erroneously applied the hardship standard of
“exceptional and extremely unusual hardship,” instead of “extreme hardship.”

We will first address the finding of inadmissibility. Section 212(a)(2)}(A) of the Act states, in
pertinent parts:

(i) [Alny alien convicted of, or who admits having committed, or who admits
committing acts which constitute the essential elements of —

I a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime . . . is
inadmissible.

The Board of Immigration Appeals (BIA) held in Matter of Perez-Contreras, 20 1&N Dec. 615, 617-
18 (BIA 1992), that:

[M]oral turpitude is a nebulous concept, which refers generally to conduct that shocks
the public conscience as being inherently base, vile, or depraved, contrary to the rules
of morality and the duties owed between man and man, either one's fellow man or
society in general....

In determining whether a crime involves moral turpitude, we consider whether the act
is accompanied by a vicious motive or corrupt mind. Where knowing or intentional
conduct is an element of an offense, we have found moral turpitude to be present.
However, where the required mens rea may not be determined from the statute, moral
turpitude does not inhere.

(Citations omitted.)

In the recently decided Matter of Silva-Trevino, 24 1&N Dec. 687 (A.G. 2008), the Attorney General
articulated a new methodology for determining whether a conviction is a crime involving moral
turpitude where the language of the criminal statute in question encompasses conduct involving
moral turpitude and conduct that does not, First, in evaluating whether an offense is one that
categorically involves moral turpitude, an adjudicator reviews the criminal statute at issue to
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determine if there is a “realistic probability, not a theoretical possibility,” that the statute would be
applied to reach conduct that does not involve moral turpitude. Id. at 698 (citing Gonzalez v.
Duenas-Alvarez, 549 U.S. 183, 193 (2007)). A realistic probability exists where, at the time of the
proceeding, an “actual (as opposed to hypothetical) case exists in which the relevant criminal statute
was applied to conduct that did not involve moral turpitude. If the statute has not been so applied in
any case (including the alien’s own case), the adjudicator can reasonably conclude that all
convictions under the statute may categorically be treated as ones involving moral turpitude.” /d. at
697, 708 (citing Duenas-Alvarez, 549 U.S. at 193).

However, if a case exists in which the criminal statute in question was applied to conduct that does
not involve moral turpitude, “the adjudicator cannot categorically treat all convictions under that
statute as convictions for crimes that involve moral turpitude.” Silva-Trevino, 24 I&N Dec. at 697
(citing Duenas-Alvarez, 549 U.S. at 185-88, 193). An adjudicator then engages in a second-stage
inquiry in which the adjudicator reviews the “record of conviction” to determine if the conviction
was based on conduct involving moral turpitude. fd. at 698-699, 703-704, 708. The record of
conviction consists of documents such as the indictment, the judgment of conviction, jury
instructions, a signed guilty plea, and the plea transcript. /d. at 698, 704, 708.

If review of the record of conviction is inconclusive, an adjudicator then considers any additional
evidence deemed necessary or appropriate to resolve accurately the moral turpitude question. Id. at
699-704, 708-709. However, this “does not mean that the parties would be free to present any and
all evidence bearing on an alien’s conduct leading to the conviction. (citation omitted). The sole
purpose of the inquiry is to ascertain the nature of the prior conviction; it is not an invitation to
relitigate the conviction itself.” /d at 703. Finally, in all such inquiries, the burden is on the alien to
establish “clearly and beyond doubt” that he is “not inadmissible.” /d. at 709 (citing Kirong v.
Mukasey, 529 F.3d 800 (8th Cir. 2008)).

The record shows that on October 8, 1990, the applicant was arrested for aggravated assault with a
firearm and possession of a fircarm in commission of a felony in violation of Florida Statutes §§
784.021 and 790.07(2). He pled nolo contendere to the charge, and was ordered to serve three years
probation, perform community service, forfeit his weapon, and pay charges and costs. Fla. Stat. §
775.802 provides that for a felony of the third degree, the maximum term of imprisonment is five
years.

Fla. Stat. § 784.021 provides that:

(1) An "aggravated assault” is an assault:

{a) With a deadly weapon without intent to kill; or

(b) With an intent to commit a felony.

(2) Whoever commits an aggravated assault shall be guilty of a felony of the third
degree, punishable as provided in s. 775.082, 5. 775.083, or s. 775.084.

An “assault” is defined under Fla. Stat. § 784.011 as “an intentional, unlawful threat by word or act
to do violence to the person of another, coupled with an apparent ability to do so, and doing some act
which creates a well-founded fear in such other person that such violence is imminent.”
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Florida Statutes § 790.07 states:

(1) Whoever, while committing or attempting to commit any felony or while under
indictment, displays, uses, threatens, or attempts to use any weapon or electric
weapon or device or carries a concealed weapon is guilty of a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(2) Whoever, while committing or attempting to commit any felony, displays, uses,
threatens, or attempts to use any firearm or carries a concealed firearm is guilty of a
felony of the second degree, punishable as provided in s. 775.082, s. 775.083, and s.
775.084.

Florida Statutes § 784.021 convicts a person for either an assault “[w]ith a deadly weapon without
intent to kill; or [w]ith an intent to commit a felony.” We note that the Eleventh Circuit Court of
Appeals, the jurisdiction in which this case lies, held in Sosa-Martinez v. U.S. Atty. Gen., 420 F.3d
1338, 1342 (11" Cir. 2005), that aggravated battery, which includes the use of a deadly weapon or
results in serious bodily injury, is a crime involving moral turpitude. Thus, assault “{w]ith a deadly
weapon without intent to kill” would involve moral turpitude. However, Florida Statutes § 784.021,
also convicts for assault “with intent to commit a felony,” and the felony may encompass conduct
that does not involve moral turpitude. Thus, based strictly on the language of Florida Statutes §
784.021, we cannot conclude that all of the prohibited conduct under Florida Statutes § 784.021
involves moral turpitude.

In accordance with the second-stage inquiry, we turn to the applicant’s criminal record, which
reflects that his assault was with a firearm. In view of Sosa-Martinez, where the Court held that
aggravated battery with the use of a deadly weapon involved moral turpitude, we find the applicant’s
aggravated assault conviction, which involved the use of a firearm, involves moral turpitude.
Furthermore, because the applicant used a firearm in committing the aggravated assault, his crime of
possession of a firearm in commission of a felony in violation of Florida Statutes § 790.07(2) would
also involve moral turpitude.

The record establishes that the applicant has been convicted of crimes involving moral turpitude,
which render him inadmissible under section 212(a)(2)(B) of the Act. The waiver for inadmissibility
under section 212(a}2)(B) of the Act is found under section 212(h) of the Act. That section
provides, in pertinent part:

(h) The Attorney General [Secretary of Homeland Security] may, in his discretion, waive
the application of subparagraph (A)(i)(I) . . . of subsection (a)(2) . . . if -

(1) (A) in the case of any immigrant it is established to the satisfaction of
the Attorney General [Secretary] that —

(i} ... the activities for which the alien is
inadmissible occurred more than 15
years before the date of the alien’s
application for a visa, admission, or
adjustment of status,
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(i1) the admission to the United States of such
alien would not be contrary to the
national welfare, safety, or security of
the United States, and

(iii) the alien has been rehabulitated . . .

Section 212(h)(1)(A) of the Act provides that the Attorney General may, in his discretion, waive the
application of subparagraph (A)(i)(1} of subsection (a)(2) if the activities for which the alien is
inadmissible occurred more than 15 vears before the date of the alien’s application for a visa,
admission, or adjustment of status. Since the convictions rendering the applicant inadmissible
occurred in 1990, which is more than 15 years ago, they are waivable under section 212(h)(1)(A)(i)
of the Act.

Section 212(h)(1)(A)(ii) and (iii) of the Act requires that the applicant’s admission to the United
States not be contrary to the national welfare, safety, or security of the United States; and that the
applicant establish his rehabilitation. Evidence in the record to establish the applicant’s eligibility
under section 212(h)(1)(A)ii) and (iii) of the Act consists of letters by his family members
commending his character. The applicant’s spouse stated in her letter dated October 15, 2007, that
she has been married to the applicant for 15 years and that they have two children. She conveyed
that her husband is hard working, is the sole financial support of their family, is a member of their
parish, is a representative at meetings at their daughter’s school, and is a volunteer at school events.
She asserted that her husband took care of his mother when she was diagnosed with breast cancer.
Maydelin, the applicant’s daughter, stated in her undated letter that she has a close relationship with
her father and that he has encouraged her in her studies. She conveyed that her father has been
active in her school as a representative, an assistant coach, a field trip attendee, and a motivator to
her classmates. The president of the International Longshoremen’s Association stated in his letter
dated September 21, 2007, that the applicant has been a member in good standing since 1994, and is
an excellent employee. The AAO notes that the record contains academic achievement certificates
awarded to the applicant’s daughter Maydelin, and income tax records.

In view of the record, which shows that the applicant has not committed any crimes since 1990, and
has been actively involved in the community and has been a positive influence in the lives of his
family members, the AAO finds that the applicant has provided sufficient evidence to demonstrate
that his admission to the United States is not contrary to the national welfare, safety, or security of
the United States, and that he has been rehabilitated, as required by section 212(h)(1){(A)(ii) and (iii)
of the Act.

Once eligibility for a waiver is established, it is but one favorable factor to be considered in the
determination of whether the Secretary should exercise discretion in favor of the waiver. See Matter
of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996). A favorable exercise of discretion is limited
in the case of an applicant who has been convicted of a violent or dangerous crime. Specifically, 8
C.F.R. § 212.7(d) states:

The Attorney General, in general, will not favorably exercise discretion under section
212(h)(2) of the Act (8 U.S.C. 1182(h)2)) to consent to an application or
reapplication for a visa, or admission to the United States, or adjustment of status,
with respect to immigrant aliens who are inadmissible under section 212(a)(2) of the
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Act in cases involving violent or dangerous crimes, except in extraordinary
circumstances, such as those involving national security or foreign policy
considerations, or cases in which an alien clearly demonstrates that the denial of the
application for adjustment of status or an immigrant visa or admission as an
immigrant would result in exceptional and extremely unusual hardship. Moreover,
depending on the gravity of the alien’s underlying criminal offense, a showing of
extraordinary circumstances might still be insufficient to warrant a favorable exercise
of discretion under section 212(h)(2) of the Act.

The applicant’s conviction for aggravated assault with a firearm and possession of a firearm in
commission of a felony qualifies as a violent or dangerous crime under 8 C.F.R. §212.7(d).
Accordingly, the applicant must show that “extraordinary circumstances” warrant approval of the
waiver. 8 C.F.R. §212.7(d). Extraordinary circumstances may exist in cases involving national
security or foreign policy considerations, or if the denial of the applicant’s admission would result in
exceptional and extremely unusual hardship. Finding no evidence of foreign policy, national
security, or other extraordinary equities, the AAO will consider whether the applicant has “clearly
demonstrate[d] that the denial of . . . admission as an immigrant would result in exceptional and
extremely unusual hardship” to a qualifying relative.

In the instant case, the applicant must demonstrate that denial of admission would result in
exceptional and extremely unusual hardship to a qualifying relative, who are the applicant’s U.S.
citizen spouse and daughters. The applicant’s spouse conveys that the applicant is the sole means of
financial support to the family and that she takes care of their daughters, who are now 10 and 16
years old. The record demonstrates that the applicant has a close relationship with his wife and
daughters, and that he actively participates in the lives of his children. However, the applicant has
not demonstrated that his spouse cannot financially support herself and her daughters if she remained
in the United States without him. The applicant’s wife indicated that she was previously employed,
and stopped working in order fo take care of her daughters. She has not stated nor provided any
documentation that would establish that based on her employment history and educational
qualifications, her income from a full-time job will be insufficient to support herself and her minor
daughters. While we acknowledge that the applicant’s wife and minor daughters will experience
emotional hardship as a result of separation from the applicant, we find that their emotional and
financial hardship does not meet the “exceptional and extremely unusual hardship™ standard.

With regard to joining the applicant to live in Cuba, no hardship claim is made. The burden of proof
in this proceeding lies with the applicant, and “while an analysis of a given application includes a
review of all claims put forth in light of the facts and circumstances of a case, such analysis does not
extend to discovery of undisclosed negative impacts.” Matter of Ngai, 19 1&N Dec. 245, 247 (Comm’r
1984).

Accordingly, the applicant failed to demonstrate that he merits a favorable exercise of discretion
under 8 C.F.R. § 212,7(d), and the appeal will be dismissed.

ORDER: The appeal is dismissed.



